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il' P

LOCAL 32BJ, SEIU

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

POMPTONIAN FOOD SERVICE
Employer-Petitioner

and _ Case 22-RM-755

Union

ORDER ON REMAND AND
DISMISSAL OF PETITION

On August 24, 2011, the Board 1ssued anl Order Remanding the above~capt10ned case for the
Reg:qnal Director to reconsider certain issues and to take action consistent with the Remand Order,

Specifically, the Order states that the Director is {o reconsider (1) whether the Emplqyer possessed

the requisite good faith reasonable uncertainty on October 30, 2009 when the petition was filed and

(2) whether Levitz ot other Board precedent requires any other form of good faith at the time the

petition was filed and if so, whether the requisite good faith was absent based on the Employer's

pre-petition withdrawal of recognition.

o The Region's previoué analysis of the issues in this matter concluded that the RM petition
should be processed b;:cause the alleged unlawful withc_ir;awal of recognition and unilateral changes
by the Employer post-dated the employee petition given to the Employer indicating a lack of

majorlty support which the Employer relied on to file the RM petition, In. addition, the Region

Ielled on Truserve, Corporation, 349 NLRB 227 {2007) for the ploposmon that the settlement of an

unfan Eabm placﬂce charge which includes an affi 1matwe bal gammg 01der remedy---as in this case-

-- does not require dismissal of a pending petition,

The 1emand makes 1t cleaz that the focus of the anaiysm should be on whether the Employer

possessed ﬂle 1equls1te good faﬁh Leasonable uncertamty of majouty support af the t:me the petition

was f' led on Octobes 30, 2009. The remand also says that the Region incorrectly viewed this case




must be received by the Executive Secretary of the Board in Washington, DC by close of business
on October 25, 2011, at 5 p.m. (ET), valess filed electronically. Consistent with the Agency's E-
Government initiative, parties are encouraged to file a request for review electronically. If the
request for review is filed electronically, it will be considered timely if the transmission of the entire
document through the Agency's website is accomplished by no later than 11:59 p.m. Eastern Time
on the due date. Please be advised that Section 102.114 of the Board's Rules and Regulations
precludes acceptance of a request for review by facsimile {ransmission. Upon good cause shown,
the Board may grant special permission for a longer period within which to file. A copy of the
request for review must be served on each of the other parties to the proceeding, as well as on the
undersigned, in accordance with the requirements of the Board's Rules and Regulations. Filing a
request for review electronically may be accomplished by using the E-filing system on the Agency's
website at www.nitb.gov. Once the website is accessed, select the E-Gov tab and then click on E-
filing link on the pull down menu. Click on the "File Documents” button under Board/Office of the
Executive Secretary and then follow the directions. The responsibility for the receipt of the request
for review rests exclusively with the sender. A failure to timely file the request for review will not
bé excused on the basis that the transmission could not be accomplished because the Ageney's
website was off line or unavailable for some other reason, absent a determination of technical
{ailure of the site, with notice of such posted on the website.
Dated at Newark, New Jersey, October 11, 2011.
J .@héel Lightner, Regiongl Dlirector
Nitighal Labor Relations Board, Region 22

20 Washington Place, 5" Floor
Newark, NJ 07102
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FURILIRD-4/ D
(2-02)
UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

SETTLEMENT AGREEMENT
IN THE MATTER OF

Pomptonian Food Service 22-CA-29046 & 22-CA-29315

The undersigned Charged Party and the undersigned Charging Party, in seitlement of the above matter, and subject to the approval
of the Regional Director for the National Labor Relations Board, HEREBY AGREE AS FOLLOWS:

POSTING OF NOTICE — Upcn approval of this Agreement and receipt of the Notices from the Region, which may include
Notices in more than one language as deemed appropriate by the Regional Director, the Charged Party will post immediately
in and about its plant/office, including all places where notices to employees/members are customarily posted, and maintain for 60
consecutive days from the date of posting, copies of the attached Notice (and versions in other languages as deemed
appropriate by the Regional Director) made a part hereof, said Notices to be signed by a responsible official of the Charged Party
and the date of actual posting to be shown thereon. In the event this Agreement is in settlement of a charge against a union, the
union will submit forthwith signed copies of said Notices to the Regional Director who will forward them to the employer whose
employees are involved herein, for posting, the employer willing, in conspicuous places in and about the employer's plant where
they shall be maintained for 60 consecutive days from the date of posting. Further, in the event that the charged union maintains
such bulletin boards at the facility of the employer where the alleged unfair labor practices occurred, the union shall also post
Notices on each such bulletin board during the posting period.

COMPLIANCE WITH NOTICE — The Charged Party will comply with all the terms and provisions of said Notice.

NON-ADMISSIONS CLAUSE — By executing this settlement agreement the Charged Party does not admit that it has violated
the National Labor Relations Act, as amended.

SCOPE OF THE AGREEMENT — This Agreement setfles only the allegations in the above-captioned case(s), and does not
constitute a settlement of any other case(s) or matters. It does not preclude persons from filing charges, the General Counsel from
prosecuting complaints, or the Board and the courts from finding violations with respect to matters which precede the date of the
approval of this Agreement regardless of whether such matters are known to the General Counsel or are readily discoverable. The
General Counsel reserves the right to use the evidence obtained in the investigation and prosecution of the above-captioned
case(s) for any relevant purpose in the litigation of this or any cother case(s), and a judge, the Board and the courts may make
findings of fact and/or conclusions of law with respect to said evidence.

CONTRIBUTIONS -  PENSION FUND CONTRIBUTIONS -  $1,895.52 including interest.

REFUSAL TO ISSUE COMPLAINT — In the event the Charging Party fails or refuses to become a party to this Agreement,
and if in the Regional Director's discretion it will effeciuate the policies of the National Labor Relations Act, the Regional Director
shall decline to issue a Complaint herein (or a new Complaint if one has been withdrawn pursuant fo the terms of this Agreement),
and this Agreement shall be between the Charged Party and the undersigned Regional Director. A review of such action may be
obtained pursuant to Section 102.19 of the Rules and Regulations of the Board if a request for same is filfed within 14 days thereof.
This Agreement shall be null and void if the General Counsel does not sustain the Regional Director's action in the event of a
review. Approval of this Agreement by the Regional Director shall constitute withdrawal of any Complaint(s) and Notice of Hearing
heretofore issued in the above captioned case(s), as well as any answer(s) filed in response.

PERFORMANCE — Performance by the Charged Party with the terms and provisions of this Agreement shall commence
immediately after the Agreement is approved by the Regional Director, or if the Charging Party does not enter into this Agreement,
performance shall commence immediately upon receipt by the Charged Parly of notice that no review has been reguested or that
the General Counsel has sustained the Regional Director.

NOTIFICATION OF COMPLIANCE — The undersigned parties to this Agreement will each notify the Regional Director in
writing what steps the Charged Party has taken to comply herewith. Such notification shall be given within 5 days, and again after
60 days, from the date of the approval of this Agreement. In the event the Charging Party does not enter into this Agreement, initial
notice shall be given within 5 days after notification from the Regional Director that no review has been requested or that the
General Counsel has sustained the Regional Director. Contingent upon compliance with the terms and provisions hereof, no further
action shall be taken in the above captioned case(s).

Charged Party ' Charging Party
PFOMPTONIAN FOOD SERVICE SERVICE EMPLOYEES INTERNATIONAL UNION,
LOCAL 32BJ
Py Name and Title Date By Name and Title Date
fs/ Mark Vidovich, President 3/5/2010 fs/ Andrew Storm 3/8/2010
Associate General Counsel
Recommended By: Date Approved By: Date
s/ Chevella Brown-Maynor 3/8/2010 s/ J. Michael Lightner 3/9/2010
Board Agent Regional Director

TR




FORM NLRB-4722
(6-09)

NOTICE TO
EMPLOYEES

POSTED PURSUANT TO A SETTLEMENT AGREEMENT
APPROVED BY A REGIONAL DIRECTOR OF THE
NATIONAL LABOR RELATIONS BOARD

AN AGENCY OF THE UNITED STATES GOVERNMENT
FEDERAL LAW GIVES YOU THE RiGHT To:

Form, join, or assist a union;

Choose representatives to bargain with us on your behalf;,

Act together with other employees for your benefit and protection;
Choose not to engage in any of these protected activities.

WE WILL NOT refuse to recognize and bargain in good faith with Service Employees International Union,
Local 32BJ (herein the Union) as the exclusive collective bargaining representative of the employees in the
following bargaining unit;

All full-time and regular part-time food service employees of the Employer in the job classifications of
cook, driver/food service worker, food service worker/cashier, and food service worker in connection with
the Employer’s provision of food services at the locations of the South Orange/Mapleweod School District;
but excluding employees in the job classifications not identified above, managers, confidential and clerical
employees, professional employees, casual/substitute employees, employees who are school district
students, temporary employees, supervisors, and guards as defined in the National labor Relations Act.

WE WILL NOT cease contributions to the UNITE HERE Workers National Pension Fund without prior notice
to the Union and without affording the Unicn an opportunity to negotiate and bargain.

WE WILL NOT unilaterally implement a wage increase and grant sick days to the bargaining unit without
prior notice to the Union and without affording the Union an opportunity to negotiate and bargain.

WE WILL NOT in any like or related manner, interfere with, restrain or coerce employees in the exercise of
their rights guaranteced in Section 7 of the National Labor Relations Act.

WE WILL recognize and, on request, bargain collectively with the Union as the exclusive representative of our
employees in the above unit with respect to wages, hours and other terms and conditions of employment and, if
an agreement is reached, embody it in a signed document.

WE WILL, on request, rescind any and all unilateral changes we have made in the terms and conditions, of
employment of the employees in the involved unit.

WE WILL make whole unit employees by making contributions to the UNITE HERE Workers National
Pension Fund required under the terms of Article 26 of the collective bargaining agreement that we withbeld,
and WE WILL make employees whole for any losses resulting from our failure to make such payments, with
interest,

POMPTONIAN FOOD SERVICE
(Employer)

Dated: By:

{Representative) (Title)

The National Labor Relations Board is an Independent Federal agency created in 1935 to enforca the National Labor Relations Act. It conducts secret-ballot
elections to determine whether employees want union representation and it investigates and remedies unfair labor practices by employers and unions. To find
out more about your rights under the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board's Regional
Office set forth below. You may also obtain information from the Board's website: www.nitb.gov and the tolk-free number (866) 667-NLRB (6572).

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE.

THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST NOT BE ALTERED, DEFACED, OR
COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED
TO THE-ABOVE REGIONAL OFFICE'S COMPLIANCE GFFICER,

Vetcra_n’s Administration Building, NL.RB, 20 Washington Place, 5™ Floos, Newark, NJ-07102,
Tel (973) 645-2100. Hours of Operation: 8:30 a.m. to 5:00 p.m.




EXHIBIT C




EPSTEIN BECKER & GREEN, P.C.

ATTORNEYS AT LAW
250 PARK AVENUE
NEW YORK, NEw YORK 10177-1211
212.351.4500
FAX: 212.661.0989
| WWW.EBGLAW.COM

STEVEN M. EWIRSKY
TEL: 212.351.4640
FAX: 212.87B.8650
SSWIRSKY@EBGLAW.COM

March 5, 2010

VIA ELECTRONIC & US MAIL

Chevella Brown-Maynor

The National Labor Relations Board
Region 22

22 Washington Place, 5™ Floor
Newark, NJ 07102-3115

Re: Service Employees International Union, Local 32 BJ and Pomptonian Food
Service
Case Nos. 22-CA-290946 and 22-CA-293135

Dear Ms. Brown-Maynor:

Enclosed please find a copy of the proposed Settlement Agreement in the above
referenced Unfair Labor Practice charges, which has been signed today on behalf of Pomptonian
Food Service (“Pomptonian’) by company President Mark Vidovich.

Pomptonian has agreed to enter into and executed this Agreement in reliance upon
the representation of charging party Local 32BJ SEIU that this Agreement resolves any and all
claims of unfair labor practice activity that have been or could have been raised by it against
Pomptonian with respect to any matter occurring through this date. In addition, Pomptonian has
agreed to enter into and has executed this Agreement in reliance upon the fact that the National
Labor Relations Board shall continue to hold in abeyance the Petition filed by Pomptonian in
(Case No. 22-RM-755, and that upon the conclusion of the Notice posting period provided for in
the Agreement said Petition shall be processed by the Board.

It is our understanding that the Regional Director shall at this time convey the
Agreement to the Charging Party for it to sign and enter into the Agreement as well, and that if
the Charging Party does not enter into the Agreement on a timely basis, i.e. within seven days,
that the Agreement and the settlement shall be approved as a unilateral settlement. I ask that you
please keep me apprised as to whether and when the Charging Party enters into the Agreement
and the date that the Regional Director approves the Agreement. We understand that the Region

ATLANTA * CHICAGD +* HOUSTON * LOS ANGELES + MIAMI + NEWARK
NMEW YRRK * SAN FRANGISCO * STAMFORD * WASHINGTON, DO

FIRM:6105745v1 EPSTEIN BEGKER GREEN WIGKLIFF & HALL, RO, IN TEXAS ONLY




Chevella Brown-Maynor, Esq.
March 5, 2010
Page 2

will now prepare and forward to Pomptonian the actual Notices for posting following the
approval of the Agreement.

Very tply yours,

Steven M. Swirsky

SMS:sgw
Enclosure

FIRM:6105745v]




FORM NLRB-4722
G BT

POSTED PURSUANT TO A SETTLEMENT AGREEM ENT
APPROVED BY A REGIONAL DIRECTOR OF THE
NATIONAL LABOR RELATIONS BOARD

- - AMAGENCY OF THE UNITED STATES GOVERNMENT
FEDERAL LAW-GIVES YOU THE RIGHT Tos

Foimi, join,orassista union;

Clioose répresentatives to bargain with us on your behalf}
Acttogether with other employees for your benefit and protection;
Choose ndit to-engage in any of these protected activities.

WE WILE NOT refuse to recagnize end bargain in good faith with Service Employees:
Tritesnational Union, Loeal 32BT (herein the Union) as the exclusive collective bargaining
representdtive of the émplayees in the following bargaining unit:

All full-time and regular part-time food service employees of ‘the Employer in the
job classtﬁcatmns of ok, driver/food service worker, food service worker/cashier, and
Tood serviee worker i connection with the Employer’s provision of food services at the
locations=of tie-South Ofange/Maplewood School District; but excluding employees in
e job classifications not jdeitified above, managers, confidential and clerical |
employecs, proféssional employees, caswalfsubstitute employess, employees who are
school districi students, temporary employees, supervisors, and guards as defined in the
National labar Relations Act.

WE WILL NOT céase coniributions to the UNITE HERE Workers National Pensign Fuad
without prior notice to the Unian and without affording the Union an opporunity to:negotiate and
bargain.

WE WiLL NOT unilaterally impleinent & wagé increase-and grént sick: days 1o the’ bargaining
unit without prior noticeto the Union and withoutaffording the Uhiton sn oppartanity to negetiate
and bargaim .

WE WILL NOT in any like:or related manner, interfere-with, reétrain of coerée-employses in the
exercise of thieir rights guaranteed in:Section 7 of the National Labor Relations Act.

WE WILL recugmze and, on request; bargam collectively with the Union as the exclugive.
representative of our employees in the above unijt with respeet fo wages, hours and otherterms
-ang- conditions of- cmp[oyment and, ifa agrepment is reached, embody it in'a s;gned dacument.

WE WILL, 6n téquést, reseind any -and all unilatéral changes we have madein the terms and
conditions of employment of the employees in the invelved unit.

WE WILL make whole unit etployees by making contributions to the-UNITE HERE Workers
National Pension Fund required under the terms of Article 26 of the collective bargaining

agreement that-we withheld, and WE WILL make employees whele. for any losses resulting from
our failurs to make such payments, with intérest,

POMPTONIAN FOOD SERVICE:
(Employer)

9( e sident |

“The Nadiona! Labor Relations Boand Iy anlndspendant Federal agew} wreatedin o -enf tianal Labior. Relaﬂom Mt. Tt conducis sectetbaliot
elsctiona to delermlng whether employees vian! injon reprasentation and it Hivestigates and refnedies Unfalr laboy pre b yors and utigos; To find.
Jout mare:about vour gfits Unider tha Act and how to-filaa chiarga or efection patition, you ray speak confidentialiyfo'any ag Mﬂlmmmﬁwm
Oﬁtce sat fortty betow. You may also obfalninformation from tha Board's wabs|le: mz.nlﬂzmand tha lollfres numbar (&55) 667-NLRE(G5T2).

pated:. 3 (5/!'9

- 'rms 1S AN OFFICIAL NOTICE AND MUST NOT-BE DEFACED BY. A!Nlﬂfcmui.s S ALTERED, GEFAGEDLOR
THIS NOTIGE MUST: Rsmuu POSTED FOR 60:CONSECUTIVE DAYS EROM THE DATE OF FOSTING ANDMUST NOT A
WERED a‘rﬁu MATERIAL. ANY.QU E TIONS. CONCERNING THIS NOTICE OR COMPLIANCE YITH ITS PROVISIONS MAY. BE DIRECTED.

‘THE ABC! N.ﬁ.L E OFF
\<’Eelemn 'S A Enstratmn %ﬁl[dlng, NLRE, 20 Washmgtun Place: 5" Floof, Newark; NS 07102,
Tel (973) 645 2[00 Hours of Operation: & J0'aim, (o 5:00 ..




FORM NLRB-4775

(2-02)
UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
SETTLEMENT AGREEMENT
IN THE MATTER OF

Pomptonian Food Service 22-CA-29046 & 22-CA-29315

The undersigned Charged Party-and the undersigned Charging Party, in settlement of the above matter, and subject to the approval
of the Regional Director for the National Labor Relations Board, HEREBY AGREE AS FOLLOWS:

POSTING OF NOTICE — Upon approval of this Agresriient and réceipt of the Notices from the Region, which may include
Notices in more than one language asdeemed appropriate by the Regional Director, the Charged Party will post immediately
in and about its plant/office, including all paces where notices to employees/members are customarily posted, and maintain for 60
consecutive -days from the date of posiing;. copies of the altached Notice (and versions in other languages as deemed
appropriate by the Redional Director) made a part hereof, said Nolices to be signed by a responsible official of the Charged FParty
and the date of aciual posting to be shown thereon, In the event this Agreément is in séttlement of a charge dgainst a union, the
union will submit forthwith signed copies of said Notices to the Regional Director who will forward them o the: employerwhose
-employees are involved herein, for posting, the employer willing, in conspicuous places in and about the employer's plant where
they shall be maintained for 80 consecutive days from the date of posting. Further, in the event that the charged union maintains
such bulletin boards at the facility of the employer where the alleged unfair labor practices occurred, the unfon shall also post
Notices on each such bulletiny board during the posting pariod,

COMPLIANCE WITH NOTICE — The Charged Party will coimply with all the terms and provisions of said Notice.

NON-ADMISSIONS CLAUSE — By executing this settlement agreement the Charged Parly does not admit that it has violated
the National Labor Relations Act, as amended.

SCOPE OF THE AGREEMENT — This Agreement settles only the-aliegations in the above-captioned case(s), and does not
constifute a settiemant of any.other case(s).or matters. [f does not preclude persons from filing charges, the General Counsel from
prosecuting complaints, or the Board and the courts from finding violations with respect to matters which precede the date of the:
approval of this Agreement regardless of whether such mafters are known to the General Counsel or are readily discoverable. The
General Counsel reserves the tight to use the evidence oblained in the investigation and prosecution of the above-captioned
case(s) for any relevant purpose in the difigation of this or any other case(s), and a judge, the Board and the courts may make
findings of fact andfor conclusiens of law with respect fo sald évidehce.

CONTRIBUTIONS -  PENSION FUND CONTRIBUTIONS -  $1,995.52 including interest..

REFUSAL TO ISSUE COMPLAINT — In the event the Chargirg Party fails or refuses to become a party to this Agreement,
and if in the Regional Direclor's discrefion it will effectuate the policies of the Nationa! Labor Relations Act, the Regional Director
shall-decline to isstie a Complaint herein (or.a.new Complaint if one has been withdrawn pursuant to the terms of this Agreement),
and this Agreement shall be between the Charged Party and the undersigned Regional Director. A review of such-action may be
obtained pursuant to Section 102.19 of the Rules-and Regulations of the Board if -2 request for same is filed within 14 days thereof,
This Agreement shall be null and void if the' General Counsel does not ststain the Regional Direclor's: action in the event of a
review. Approval of this Agreement by the Regional Director shall constitute withdrawal of any Complaint(s) and Notice of Hearing
heretofore Issued in the above captionéd case(s), as well as any answer(s) filed in response.

PERFORMANCE — Performance by the Charged Parly with the.terms and provisions of this Agreement shall commence
immediately after the Agreement is approved by the Regional Direclor, or if the Charging Party does not.enter into this Agresmient,
performance shall commence immediately upon receipt by the Charged Parly of notice that no review has been requested orthat
the General Counsel has sustained the Regional Director,

NOTIFICATION OF COMPLIANCE — The undersigned paities to this Agreement will eéch notify the Regional Director in
writing what steps the Charged Parly has taken fo comply hierewith: ‘Such notification shall be given within 5 days, and again:after
60 days, from the date-of the-approval of this Agreement. In the event the Charging Party does not ‘enter into this Agresment, initial
notice shall be given within 5 days after nofification from the Regional Director that no review has bsen requested orthat the
General Counsel has sustained the Regional Director. Gontingent upon compliance with the terms and provisions hereof, no further
aclion shall be‘taken in the above captioned case(s).

Charged Parly _ ‘Charging Parly _
POMPTONIAN FOOD SERVICE SERVICE EMPLOYEES INTERNATIONAL UNION, LOGAL
328)
By: je y . “Dale By Name and Title: Date
%' ,/a.)é Pregidaud 3/5-’-/!0 _
Recommended By: . | Date 1" Approved By: o Date
Board Agent ‘
Regional Director

- C:\Documents and Settings\Wark\Local Settings\Temporaty Internet Files\OLKD\SET 22-CA-2904622-CA~
29315.doc : : ' o '
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From: Manny Pastreich [maifto:mpastreich@seiu32bj.org]
Sent: Friday, July 02, 2019 11:05 AM

To: Howard Grinberg

Cc: Jason Turi

Subject: RE: SOM SEIU

Howard,

egoliat
not.

at a contingency and still dc

We remain ready and willing to bargain and as | mentioned, we have been waiting for a date.
To move this along, here are some dates we could be available.

July 16"
Aug 12th

Manny

From: Howard Grinberg [mailto:hgrinberg@pomptonian.com]
Sent: Thursday, July 01, 2010 12:24 PM

To: Manny Pastreich

Cc: Candy Vidovich

Subject: SOM SEIU

Dear Manny,

With regard to our conversation yesterday, Pomptonian has been and continues to be willing to negotiate. This
negotiation cannot be, as you suggested, contingent upon our withdrawing the RM petition.

If you remove this stipulation, we would be pleased to set up a negotiation session with you. Please list some
available dates and times, so that we can compare calendars.

Best regards,

Howard Grinberg
Director of Operations




From: Manny Pastreich [mailto:mpastreich@seiu32bj.org]
Sent: Wednesday, September 22, 2010 2:49 PM

To: Howard Grinberg

Subject: Bargaining

Howard,

| offered to send you language on a side agreement about postings related to dues and back up of my
statement that we had a duty to represent everyone even if they don’t pay dues (bargaining, grievances, etc).

The relevant part of the PDF document attached is the second full paragraph on 7™ page (page 402) that:
describes our duty. Below, is suggested language for a side letter that would be acceptable to us to put both
the RM Petition and the Dues issue to bed.

Let me know if this helps move things along.

Manny

Proposed Side Letter to Agreement

This will confirm our understanding that throughout the term of the collective bargaining agreement,
the Union will maintain a notice on the bulletin board provided by the Employer advising employees
of their rights under the U.S. Supreme Court’s decision in Communication Workers v. Beck, 487 U.S.
735 (1988).

The Employer will immediately withdraw its RM petition currently before the NLRB (Case 22-RM-
755).

<<IBEW Local 2088 218 NLRB 396.pdf>>




From: Howard Grinberg [mailto:harinbera@pomptonian.com]
Sent: Wednesday, September 29, 2010 1:15 PM

To: 'Manny Pastreich’

Subject: South Orange

Dear Manny,

Thank you for your recent e-mail regarding one of the issues that we had discussed during the negotiation
sessions. The language is not what we were looking for. We were asking for the removal of the Union Secunty
Clause, allowing people not to join the Union and not to pay any dues at all if that is their choice.

Also, as we have mentioned in our many conversations, Pomptonian does not intend to withdraw from the RM
petition, since a large number of the staff members have expressed an interest in seeing a secret ballot election
proceed.

Best regards,

Howard Grinberg
Dlrector of Operatlons
| it gf;‘g%?-
3 Edison Place _
Fairfield, NJ 07004

P - 973-882-8070
F - 973-882-6646
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ECEIVE
NOV - 9 Zuli

United States Government ,
NATIONAL LABOR RELATIONS BOARD BY:.
Region 22

20 Washington Place, 5™ Floor

Newark, NJ 07102-3115
Telephone: 973-645-2100

November 5, 2010

Steven M. Swirsky, Esq.
Epstein Becker & Green PC
250 Park Avenue

New York, NY 10177
Re: Pomptonian Food Service

Cases 22-CA-29046, 22-CA-29315

Dear Mr. Swirsky:

After a review of all aspects of compliance in the above-captioned case, it has been determined
that the Employer has met its obligations with regard to all terms and provisions of the
Settlement Agreement in this matter.

Accordingly, this matter is hereby closed and will remain closed, conditioned upon continued
compliance. In the event that subsequent violations of the National Labor Relations Act occur,

this matter may be reopened.

Very truly yours,

Acting Regional Direcior

cc:  Rich Ward, Director of Operation
Pomptonian Food Service
3 Edison Place
Fairfield, NJ 07004

Service Employees International

Union Local 32BJ

1 Washington Park 12th Floor,Suite 1203
Newark, NJ 07102 '

Andrew Strom, Esq.

Associate General Counsel

Service Employees International Union, 32B-32J
101 Avenue of Americas

New York, NY 10013
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- DEC-P1-2818 14331 NLRB 973 645 3852 F.B2-87

_ UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22
.rOMETONIAN FOOD SERVICE
| Emplover-Petitioner
and o  Case22RM-TSS
 LOCAL 32BJ, SETU

Intervenor/Union

NOTICE T0 SHOW CAUSE

Counsel for the Union in this matter submitted a letter dated October 15, 2010, requesting
“that the ins!fant Petition be dismissed. A copy of the letter is attached a:_nd I am considering the ,
" letter as a Motion to Dismiss the Petition and requesting that the parties submit their positions to

+ e regarding this Motion. '
The follbwing infoﬁnation is provided as background to the filing of the peﬁtion. In or
‘_ab‘out late April, 2009, the Employer was presented with an embloyee—signed petition indicating
. the a majority of the unit employees no longer wished to be represented by the Unién. The
 Employer sent & letter to the Union dated May 11, 2009 stating that it intended fo withdraw
recognition frdm the Union based on the petition, effective at the expi}ation of the contract on
August 31, 2009, Sometime between May 11th and August 31st, tho Union sent a petition to the
Employer showing that a majority of unit employees now supported the Union. The Employer
.' asserted that the Union had éoerced employees into signing that petition and withdrew
recognition on August 31st. The Employer subsequently filed this RM Petition on October 9,

. 2009, based on the employee-signed petition it had received in late April, 2009,




BEC-81-2018 14:31 NLRB _ I73 645 3852 P.B3-87

Proccssing of the Petition was pended becanse of two related unfair labor pracﬁce
charges filed by the Unlon. Case 22-CA-29046, alleged that the Employer unlawfully failed and
- refused to bargain with the. Union, at its Maplewood/South Orange, New Jersey school district
locattons, by refusing to negotiate a successor collective bargaining agreement with the Union
and unlawfully withdrawing recognition from the Union at a time when it could not be
demonstrated that a majority of the unit employees no longer supported the Union as their
“ bargaining representative, in violation of Section 8(a)(1) and (5) of the Act. The Region's
investigafion of this charge concluded that the Union had restablished its majority ?.support with
" the unit employees at the time the Employer Withdl’ﬂ\‘-if recognition at the expiration of the
contract on August 31, 2009 and there was no evidence that the support had been obtained
t&ough coercion. Accordingly, the Region found that the Employer's withdraﬁal of recognition
- was nnlawful. | _ |
Ip Case 22-CA-293135, the Union alleged that the Employer unlawfully failed and refused
to bargain with the Union by unilaterally (1) discontinuing to make pension fund contributions,
' (2) implementing wége increases and (3) granting sick days to employees. Those chérges were
also found to be meritorious by the Region. On March 9, 2010 the Regional Director approved a
Settlement Agreement entered inlo by the partles that provided a full remedy of the alegations
involved, including an aﬂirmati‘}e bargaining obligation and the posting of a Notice to -
: Emﬁ]oyees. ’i‘hefeafter, this office implemented the terﬁzs of the settlcmgnt agreement and the
unfair labor practice' cases were closed on compliunce on November 5, 2010,
| In his Motion, counsel for the Union contends that the settlement of the unfair labor
practices requires dismissal of the instant Petition. Counsel asserts that the ‘impositior-z of an

affirmative bargaining order as a part of the settlement precludes the consideration of the
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.. question @néemmg representation raised by the Petition. Counsel further contends that the
instant Petition was tainted by the unfair labot practiccs that gave rise 10 the charges and the
setllernent and, thus, the Petition must be dismissed. In its Motion, the Union relies on the
Board’s decision in HUM of qus:‘de,‘ LLC, 348 NLRB 758 (2006} in support of its contention
mat when the Board impbses an affirmative bargaining obligation, there is no longer a guestion "
concerning representation and, therefore, a Petition challenging a union’s presumed majority
status may not be entertained. Further, the Union contends that the insiant Petition must be

' dism_fssed inasmuch as it was filed on October 9, 2009, about five months after the Emplbyer’s

| aﬁﬁcipatary withdrawal -of recognition that occurred in May 2009 and that ultimately turned out
to be unla;.wﬁll and the subject of the settlement agreement referenced above. In this regard, the
Unian asserts that, -in filing the instant Petition the Employer may not rely upon any good faith
-teasonable uncerta.infy about the Union’s continuing'majdrity status that may ‘have existed in
May, 2009,_ since the Union had notified the Employer that it had restablished its majority status
among the employees by the time the Petition was filed inVOctobe‘r, 2009 and the Union's |
uncoerced majority statns was confirmed f:y the Region in its investigation of the above uhfair.
labor practice charges,

The Employer com:énds that processing of the instant Petition should be resumed

_ inasmuch as (1) the instant Petition was filed ina timely manner, and (2) the alleged recognition-
related conduct by thé Erﬁpioycr postdaies the showing of interest and should not affect the filing
~of the Petition and does not warrant dismissal of the Petition. |

| Under Section 9(c)(1) of the‘ Acl, conducting an election pursuant to a Petition is

conditioned upon finding that a question concerning representation exists, The assertions raised
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‘ By the Union generate substantial and material issues of fact aﬂd law as to whether further
processing of the Petition is warranted. Accordingly,
IT IS HEREBY ORDERED that any party involved in this matter pfovide written cause
- of its Vlegai pésition and argument as to whether the instant Petition warranis continued
processing. Anﬁr submission sho.uld be accompanied by supporting documentary evidence, cite
relevant and applicable legal authority, and, in particular,-shmﬂd address fhe issues articuiated
herein, including the following: |

1. Is there a rcasonable cause to believe that a question concerning representation
existed at the tlme the Petition was filed? On what basis?

2 ‘Does settlement of the referenced unfair Jabor practice allegations Tequire
dismissal of the instant Petition? On what basis? Does the Board caselaw in
Truserv Corpordaiion, 349 NLRB 227, or Big Three Industries, 201 NLRB 197
apply here?

3. Please address whether further processing of the instant Petition is inconsistent

with the Region's finding that the Union had restablished 1ts majority status by the
filing date of the Petition?

Any submission must be received in this office by the close of business on December 13,
. 201 0, with a copy to the other parties being simultaneously served.

Dated at Newark, New Jersey this 1% day of December, 2010.

}W%%Zm |

aei Lighmer, Regional Director

al Labor Relations Board; Region 22
20 Washington Place, 5" Floor
Newark, NJ 07102 :

~ Attachments
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October 15, 2010

Re:  Pomptonian Food Scrvice

Case 22-RM-755
Dear Mr. Lightner:

I am writing on behalf of Service Emp!oyees International Union, Local
32BT ("Local 32BY" or “the Union”) to set forth the Union’s views as to why the
above-refereniced patition should be dismisged.

The petition was filed on Ostober 30, 2009, but processing of the petition
was blocked by the unfair labor practice iz Case 22-CA-29046. The Region
ultimately found merit to the cherge that Pomptonian had prem aturely withdrawn
recognition from Local 3287, and the Region eniered into 4 settlement with
Paomptonian that imposed an affirmative bargaining obligation on Pomptonian,

The remedy in the ULP cage was madeled on the remedy impozed by-the
Board in HOM of Bayside, LLC, 348 NLRB 758 (2006), In HOM of Bayside, the
Board explained that one purpose of impoging an affirmative bargaining obligation

is to “remove(] the Respondent’s incentive 1o delay bargaining in the hope of

disconraging support for the Union, and it ensures that the Usnion wil] not be
pressured to achieve immediate results at the bargaining table - resylts that might
not be in the employees’ best interests.” Id. 21 762, Where the Board ar the Region
imposes an affimmative bargaining obligation, by definition, there is no longer a
question conceming Tepresentation, and thus, on that basis the RM petition rust be

dismissed,

Tho Board’s decision in Zruserv Corp,, 349 NLRB 227 (2007} is not to the

contrary for two reasons. n Trusery,
8(a)(5) charge did not provide a basis
by employees prior to the setilement.

the Board held that the settlement of an
for dismissing a decertifiation petition filed
Truserv has no application here because it
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invelved an RD petition rather than an RM petition. The Board majority in Truserv expressed
concem that “the peiitioner be bound to a settlement by others that puporis to waive the .
petitioner’s right under the Act {0 have the decertification petition processed.” Jd. st 232, 1. 14,
Here, there is no conoem about the settlement weiving the rights of employees because the RM
petition was filed by the exnployer. A second reason why Trusery does not apply here is that the

- settlement in. Truseyv did not include an affirmative bargaining obligation imposed by the Board.
Here, a5 explained shove, the affirmative bargeining cbligation in the setflement precludes any
question conceming representation. :

" B.. 'TheRMPotition Should Be Dismissed Because it Was Tainted by the Employer's
o Unlavwfal Conduct,

Apart from the question of whether the settlement nocessitates diswissal of the
decortification petition, there is a separate basis for dismissing the decertification petition ~ the
petition was tainted by the unfair Jabor practice that gave rise {o the settlement. The facts are as
foliows: Pormptonian aunounced on May 11, 2009 that it intended to withdraw recognition upbn
the expiration of the collective bargaining agreement offertive August 31, 2009, After that
announcement, Pomptonian unlawfully refiuged to bargain a succesgor agreement. As explained
by the Board in HOM of Bayside, Pomptonian took those actions at its peril beoause its actions

- would only be lawful if the Union had actually lost majority support by the time the contract
expited. Pomptonian did not file its RM petition until October 30, 2009 — more thay five months

 after the anticipatory withdrawa) of recognition that turned out to be unlawfal,

Even if Pomptonian was relying upon a showing of intorest that predated its unlawful
acts, the RM petition is stilf tainted because an emiployer may only file an RM petition where it
- ¢an detnonsirate “good-faith reasonzble mncertainty” as to the union’s continuing majority statns, _
Levitz Furniture Co. of the Pacific, 333 NLRB 717, 717 (2001). Pomptonian was required to
" harbor its good fajth uncertainty at the time it filed its petition. Yet, Pomptonian’s unlawful acts
preciuded any good faith uncertainty, Lee Zumber & Building Material Corp,, 322 NLRR 175,
177 (1996)("Any such doubt must be raised in 2 context free of unfair labor practices of the sont
likely, under ali the circumstances to affeot the ution’s status, cause employes disaffection, or
improperly affect the bargaining relationship Hself”). Xt may well be that in May 2009,
Poraptonian did have good faith uncertainty about the wishes of its employees. But, its mmlawful
withdrawal of recognition was conduct that “would tend to unfairly undermine continuing
~ -Support for the Union.” HOM of Bayside, 348 NLRB 31 761 s accord Lee Lumber, 322 NLRB at
177. Thus, if not for Pomptonian’s unlawfal acts, support for the Union by October might well
have rebounded to the point where theze would be no doubt whatseever about the Union's

" majority statas, _
Sinee Pomptonian’s unlawful acts precluded the existence of any good Faith doubt, jts
pelition must be dismissed. '
B Sincerely,
Andrew Strom
Associate General Counsel

TATAE P.RA7
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NATIONAL LABOR RELATIONS BOARD
REGION 22

POMPTONIAN FOOD SERVICE,
Employer-Petitioners, - Case No. 22-RM-755

- against -

LOCAL 32BJ, SEIU,

Intervenor-Union,

RESPONSE OF POMPTONIAN FOOD SERVICE TO NOTICE TO SHOW CAUSE
DATED DECEMBER 1, 2010

Pomptonian Food Service (“Pomptonian™), by its attorneys Epstein, Becker &
Green, P.C., submits this Response to the Notice to Show Cause dated December 1, 2010 (the
“Notice”) issued by the Regional Director of Region 22 of the Natio_nal Labor Relations Board.
The Notice states that it was issued in response to an October 1'5, 2010, letter to the Regional
Director, sent ex parte by counsel for Local 32BJ SEIU (“Local 32BJ” or the “Union”), which
the Regional Director has now determined shall be treated as a motion to dismiss the Petition
filed by Pomptonian on October 30, 2009. The Notice directs the parties to set forth their
positions and argument “as to whether the instant Petition warrants further processing” and, in

particular, to address the following questions:'

! In the Notice, the Regional Director describes the Notice as having been issued in response to an October 15, 2010
letter from the Union’s counsel, as to which “I am considering the [Union’s October 15, 2010] letter as a Motion to
Dismiss the Petition....” The Notice does not cite any section of Act, the Board’s Rules and Regulations or any
other authority as authorizing the Regional Director to issue a Notice to Show Cause more than six weeks after the
so-called ex parte motion was filed or to proceed in any manner other than issuing a Notice of Hearing to allow for
the development of a full and complete record to the extent these issues may need to be considered by the Board, In
- fact, the Notice is procedurally defective and fails to comply with Section 102.65 of the Board’s Rules and
Regulations because the Union failed to serve its “motion” on Pomptonian. Also, the Union’s motion was filed
approximately three weeks before the Region issued its November 5, 2010 closing letter with respect to the
Settlement Agreement in Cases No. 22-CA-28977 and 22-CA-29046, almost two months before the Region
informed Pomptonian of the fact that the Union had made such a motion or provided a copy to Pomptonian as an
attachment to the December 1, 2010 Notice to Show Cause, and almost one year after Pomptonian filed the Petition. _
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1. Is there a reasonable cause to believe that a question concerning
representation existed at the time the Petition was filed? On what basis?

2. Does settlement of the referenced unfair labor practice allegation require
dismissal of the instant petition? On what basis? Does the Board case law
m Truserv Corporation, 349 NLRB 227, or Big Three Industries, 201
NLRB 197 apply here?

3. Please address whether further processing of the instant Petition is
inconsistent with the Region’s finding that the Union had reestablished its
majority status by the filing date of the Petition?

It is clear, for the reasons set herein that a valid question concerning
representation existed among the unit of Pomptonian employees described in the Petition at the
time that Pomptonian filed the Petition (and continues to exist at this time) because, inter alia, its
employees had presented Pomptonian with a petition signed by a majority of the employees in
the South Orange-Maplewood School District (the “District”) covered by its contract with the
Union stating that they no longer wished to be represented by the Union for coliective bargaining
purposes, and because even afier the Union subsequently presented Pomptonian with an undated
petition signed by a majority of the employees in the Unit stating that they did want td be
represented by the Union if the employees who had only signed the petition asking Pomptonian
to withdraw recognition were counted, reasonable uncertainty arose and has continued to exist as
to the Union’s representative status, which under Levitz could only be resolved through a Board

conducted secret ballot representation election.

The non-admission settlement of the allegations of Cases No. 29046 that were
resolved by the non-admission Settlement Ag'reement Pomptonian entered into in March 2010

does not require the dismissal of the Petition. There can be no question that reasonable

A party asserting fraud, misconduct or supervisory taint in connection with a showing of interest must take early
- action in raising such allegations General Dynamics Corp, 213 NLRB 851 (1974). Pomptonian also takes issue

with the summary of facts contained in the Notice for a number of reasons, including inter alia, the fact that it

asserts as fact disputed allegations that were not established as face in any representation case or other proceeding,
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uncertainty continued to exist and Board law permits and indeed requires the processing of the
Petition. The processing of the Petition would in no way be inconsistent with the Region’s
conclusion during the processing of the Charges that the Union had re-established its majority

status 1n the unit at the time that Pomptonian filed the Petition.

Indeed, it is clear that in reality the Union’s motion to dismiss the Petition is
nothing more the latest action in an ongoing course of conduct intended to deny the employees in
the Unit their right to decide whether or not they want to continue to be represented by the
Union.? Accordingly, for eech of these reasons, the Union’s motion should be denied and the
Petition should be processed without further delay, so that the unit empleyees may decide in a
Board conducted secret ballot election whether or not they will continue to be represented by the
Union. Good faith reasonable uncertainty continues to exist as to the Union’s continued
majority status to support its Petition based on the employees’ petitions stating that they no

longer wanted to be represented by Local 32BJ.

Moreover, the Settlement of the Union’s unfair labor prectice charges clearly does
not require the dismissal of the Petition as the Union now contends. To the contrary, the Board’s
decision in Truserv Corporation coupled with the following facts warrant the continued
processing of the Petition: (1) Pomptonian entered into and executed the Settlement Agreement
with the Region with the express understanding that the Region would continue the processing of
the Petition after Pomptonian had fulfilled its obligations under the Settlement Agreement, (2)
the Settlement Agreement contained a non-admissions clause, (3) the Settlement Agreement did

not require withdrawal of the Petition, and (4) not only has there been no ﬁndmg by the Board

? Indeed, the Union has continued to condition good faith bargaining on Pomptoman 5 agreement to withdraw the
Petition, putting thls in writing as recently as December 12, 2010. :
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that Pomptonian violated the Act or that the Petition was tainted, but the Region investigated
what was arguably the Union’s most serious claim, which it raised in its Charge in Case No. 22-
CA-28977, i.e. that the petition signed by a majority of the unit employees and presented to
Pomptonian duriﬁg March 2009, was tainted by employer support and/or participation, and that
Pomptonian discriminated against those employees who supported the Union and found those

allegations to be unsupported by the evidence.

Accordingly, Pomptonian submits that the Region should dismiss the Union’s
October 15, 2010 Motion to Dismiss the Petition and resume processing of the Petition forthwith
to allow the Unit employees the right to decide whether they wish to be represented in a Board

conducted election.

L BACKGROUND OF THE PETITION AND THE SETTLEMENT AGREEMENT
A, The Employee Petition

The Unit employees are employed by Pomptonian in connection with its contract
to provide school lunch services for the South Orange Maplewood School District (the
“District”). The employees, who are employed on either a full-time or part-time basis, are
generally employed from the start of the school year at the beginning of September through the
conclusion of the school year in June, with employees laid off on a staggered basis at the end of

the school year.

Shortly after Pomptonian began operations in the District, it voluntarily
recognized the Union based upon the fact that it had hired a majority of the employees who had

been employed by Sodexo, the District’s previous vendor.> Pomptonian and the Union entered

* The Sodexo-Local 32BJ contract contained a union security clause.
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into there an initial collective bargaining agreement for the term September 1, 2007 through
August 31, 2009. That contract largely tracked the terms of the unexpired contract between

Sodexo and the Union.

In late April 2009, Pomptonian was presented by Unit employees with petitions
bearing the dated signatures of more than 50% of the Unit employces working in the District.
Those petitions, copies of which Pomptonian provided to Region 22 during its investigation of
the ULP charges filed by the Union, explicitly and unambiguously stated that the employees who
had signed them no longer wished to be represented by the Union for purposes of collective
bargaimning. After Pomptonian confirmed that the signatures on the petitions were authentic, and
in reliance upon such objecti\‘re evidence and consistent with the Board’s holding in Levitz
Furniture, Pomptonian advised the Union by letter dated May 11, 2009, a copy of which has
already been provided to Region 22, that inasmuch as it had determined on the basis of objective
evidence that a majority of the employees in the Unit no longer supported or wished to be
represented by the Union, Pomptonian was withdrawing recognition from the Union, with such
withdrawal of recognition to be effective upon the expiration of the CBA on August 31, 2009.
There is no dispute that Pomptonian continued to fully comply with all of the terms of the CBA

through the expiration of the contract.

| B. Local 32BJ’s Counter Petition

The Union subsequently sent Pomptonian a group of undated counter-petitions,
claiming that employees had changed their minds and that a majority of the Unit employees once
again wished to be represented by the Union. Based on those undated petitions, the Union
demanded. that Pomptonian restore recognition. At no time did the Union ever offer any

evidence as to when its petitions Were actually signed.
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Some of the employees whose signatures were on the Union petitions had also
signed the dated petitions that had previously been given to Pomptonian by the employees.
However, as the Board acknowledged during the investigation of the Charges, more than 30% of
the Unit employeés only signed the petitions asking Pomptonian to withdraw recognition and not
the undated petitions supporting the Union. Thus, it is clear under L@itz, that at the time that
Pomptonian received those undated petitions from the Union, Pomptonian could have filed an
RM petition based upon the good faith uncertainty that existed as to the Union’s continued
majority status created by the conflicting petitions and that the Region would have processed an

‘RM petition at that time.

Moreover, during the period that the Union was collecting signatures, a number of
Unit employees came forward and told Pomptonian that Union representatives had threatened
them that they would lbse their jobs if they did not sign the Union counter-petition and that they
had only signed the Union’s counter-petition because of those threats. Pomptonian has provided

the Region with detailed information as to the specifics of these reports from employees.

Based on all of the facts and circumstances, including its good faith doubt as to
the Union’s claim that it was supported by an uncoerced majority of the employees in the Unit,
Pomptonian informed the Unioﬁ that it would not restore recognition and suggested to the Union
that if it did in fact believe that it was supported by a majority of the Unit employees, the Union
should, at the appropriate time, file a representation petition with the NLRB so that the
employees in the Unit could resolve the question in a Board conducted election. We have

already provided copies of the correspondence and documentation concerning these events to the

Region during its investigation of the various Charges filed by the Union.
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C. The Unfair Labor Practice Charges

| Instead, on or about June 24, 2009, Local 32B]J filed Charge No. 22-CA-28977 in
which it alleged that Pomptonian had violated Section 8(a)(1) of the Act by “unlawfully
promoting decertification,” allowing employees to solicit signatures on anti-union petitions on
Company time and by “prohibiting pro-union employees from even discussing the Union.”
Pomptonian denied these allegations and presented evidence that it had neither supported or

assisted the anti-union nor prohibited supporters from talking about the Union.

On or about August 6, 2009, Local 32BJ filed Charge No. 22-CA-29046 alleging
that Pomptonian violated Sections 8(a)(1) and (5) of the Act by unlawfully refusing to bargain
with the Union for a new agreement to succeed the parties’ CBA, which was due to expire on
August 31, 2009. In response to this charge Pomptonian presented evidence that it had
prospectively withdrawn recognition from the Union based upon objective evidénce that a
majority of the employees who occupied unit positions ih the District had voluntarily signed
clear and unambiguous petitions stating that they no longer wished to be represented for
bargaining by the Union. Pomptonian also informed the NLRB that it was not legally obligated
to restore the Union’s recognition because of the fact, inter alia, that the Union’s subsequent

counter-petitions were the product of coercion and threats by the Union.

Following its investigation of the Charges the.Region informed the parties that it
had found the Union’s claims that Pomptonian had promoted and/or assisted the circulation of
the petitions against further representation to be unsupported by the evidence. It also informed
the parﬁes that it was prepared to issue a complaint with respect to Pomptonian’s withdrawal of
.lfecognition of the Union and its refusal to bargain f(’)lldWiﬂg th_e expiration of the 200.7—2_009

CBA.
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D. The RM Petition in Case No. 22-RM-755

While the Charges were under investigation, on October 31,. 2009, Pomptonian
filed a RM Petition in Case No. 22-RM-755. In support of the Petition, Pomptonian relied upon
the employee petitions unequivocally stating that they no longer wanted to be represented by
Local 32BJ for the purposes of collective bargaining. As Pomptonian advised the Region at the
time, Pomptonian filed the Petition with the object of allowing for a resolution of the question of
whether or not its employees in the District wanted to be represented by the Union. At the time
that this Petition was filed, the Region was actively investigating Pomptonian’s Charges No. 22-
CA-28977 and 29046, and those Charges initially blocked the processing of the Petition. The
Region’s investigation included the allegation that employees in the Unit had come forward to
managers and informed them that they had been threatened with loss of their employment if they
did not sign the Union’s counter-petition. Pomptonian supervisors and unit employees who were
- subpoenaed by Region 22 provided sworn statements describing threats that they had received
-and/or been told of by others who had been threatened to coerce them to sign the Union’s

petition.

E. The Settlement Agreement

Following the completion of the Region’s investigation of the Charges, the
Regional Office informed Pomptonian that it was prepared, absent settlement; to issue a
Complaint alleging violation of Sections 8(a) (1) and (5) of the act, by withdrawing recognition
at the conclusion of the CBA on August 31, 2009. It also told the parties that the allegations of

support for the anti-Union petitioners in 22-CA 28977 were not supported by the evidence.

Pomptonian entered into settlement discussions with the Regional Office at that

~time. One of the issues that Pomptonian raised in those discussions was what impact the
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decision to issue a Complaint absent settlement and an agreement by Pomptonian to enter into a
Settlement Agreement prior {0 the issuance of a Complaint would have on the still pending
Petition. On March 9, 2010, the Regional Director approved the settlement of Chargé Nos. 22-
CA-28977 and 22-CA-29046, pursuant to which Pomptonian agreed it would restore recognition
and, upon request, bargain with the Union for a new contract for the Unit, and post a Notice to
Employees at all locations where Unit employees regularly worked. A copy of the Settlement

Agreement is attached as Exhibit A.

Pomptonian entered into and executed the Settlement Agreement in “reliance
upon the fact that the National Labor Relations Board shall continue to hold in abéyance the
Petition filed by Pomptonian in Case No. 22-RM-755, and that upon the conclusion of the Notice
posting provided for in the Agreement said Petition shall be processed by the Boérd.” See
Steven M. Swirsky’s letter dated March 5, 201(); attached as Exhibit B. The understanding and
agreement that the Petition would be processed after the compliance period was a key element of

Pomptonian’s agreement to settle the unfair labor practice charges filed by Local 32B1J.

The Settlement Agreement contains a Non-Admissions Clause which
unequivocally states that “By executing this setflement agreement the Charged Party does not

admit that it has violated the National Labor Relations Act, as amended.” (Exhibit A)

Pursuant to the terms of the Settlement Agreement, Pomptonian posted the
Board’s Notice and complied with all of the terms of the Settlement Agreement, including
bargaining with Local 32BJ in good faith. On November 5, 2010, Acting Regional Director Julie

Kaufman issued a closing letter acknowledging that Pomptonian “has met its obligations with
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regard to all terms and provisions of the Settlement Agreement.” A copy of the Region’s

November 5, 2010 closing letter is attached as Exhibit C.

II. ANALYSIS

A. There is Reasonable Cause to Believe that a Question Concerning
Representation Existed at the Time the Petition Was Filed

Pomptonian had a good-faith reasonable uncertainty as to the Union’s continued
majority status under Levitz Furniture Co., 333 NLRB 717 (2001) when it filed the Petition and
that uncertainty still continues today. The Petition was supporterd by petitions signed by a
majority of ‘the employees in the bargaining unit stating that they no longer wanted to be
represented by the Union. The Union however, citing Lee Lumber & Building Materials Corp.,
322 NLRB 175 (1977) and HOM of Bayside, 348 NLRB 758 (2006), argues that Pomptonian
cannot rely upon its “good faith uncertainty” to support the Petition because the Company
withdrew recognition before it filed the Petition and therefore the Petition was tainted. (See
Union Motion at page 2) The Union’s argument is without merit. First of all, the Region
investigated the Union’s allegation of taint and found it to be unsupported by the evidence. It
was clearly for this reason that the Regional Director informed the parties that he was not issuing
a complaint on Charge No. 22-CA-28977, which alleged that Pomptonian unlawfully sponsored
the petition signed and presented to Pomptonian by a majority of the employees in the Unit. For

that reason there 1s no reference to these allegations in the Settlement Agreement or the Notice.

Second, as noted above, the parties setfled Charge No. 22-CA-29046. The
Settlement Agreement, which the Union signed as a party, contained a non-admission clause and
there was no finding of “taint” or any unlawful activity by Pomptonian and the Board concluded

' in its November 5, 2010 closing letter confirmed that Pomptonian fully complied with the terms
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of the Settlement Agreement. Thus, any alleged unfair labor practice or “taint” has been

remedied.
As the Board held in Truserv Corp. 349 NLRB 227 (2007):

.. a settlement agreement is not an admission that the employer’s
actions, alleged but not found to be unlawful, constituted an unfair
labor practice unless such an admission is an express part of the
agreement.  Consequently, the fact that the alleged actions
occurred prior to the filing of the decertification petition provides
no basis for a conclusion that the petition was tainted by unlawful
conduct. (emphasis added)

The Union further and erroneously argues that because the Settlement Agreement
contains a directive that Pomptonian bargain with the Union, the Region cannot process the
Petition.* The Settlement Agreement did not preserve the Union’s majority status in perpetuity.
As the Board made clear in Levitz in circumstances where an employer files an RM petition “the
Union remains the bargaining fepresentative, and the employer’s bargaining obligation
continues, while the RM (or RD) election proceedings are underway.” 333 NLRB at 227, The
Settlement Agreement, which here was entered into with Pomptonian’s express understanding
that the Board would resume processing of the Petition after compliance, merely implements
what the Board in Levitz made clear—that where an RM has been filed the Union remains the

bargaining agent unless and until it is decertified. That is exactly the case here.

Finally, the Union’s counter-petition did not undermine Pomptonian’s good- faith

uncertainty to support the filing the Petition. At most, the counter-petition created a potential

* Under RCA Del Caribe, 262 NLRB 963 (1982), the Board recognizes that parties remain obligated to bargain in
good faith during the pendency of an RM or RD petition and that in the event a new agreement is reached and the
representative is not recertified, the agreement will be uull and void, 266 NRLB at 966.
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conflict with the earlier petitions, which under Levitz still satisfics the good-faith uncertainty test

concerning the Union’s continued majority status.

Another reason for adopting the “uncertainty” standard is that
sometimes, as in this case, employers are presented with
conflicting evidence concerning employees’ support for unions.
The Respondent was given a petition, apparently signed by a
majority of the unit employees, stating that they no longer wanted
to be represented by the Union. Two weeks later, the Union
proffered evidence which, it claimed, showed majority support. It
would be difficult to contend that the Respondent, faced with such
conflicting evidence, believed in good faith that the Union had lost
its majority status. But it would be just as hard to argue that the
Respondent. could not, under those circumstances, harbor
uncertainty regarding the Union’s majority status. We think if is
justifiable for an employer in those circumstances to seek an RM
election to resolve that uncertainty, yet under the good-faith belief
standard, it would be unable to do so. Under the standard we adopt
today, employers who are faced with such contradictory evidence
will be able to obtain elections.

333 NLRB at 727.

Moreover, Pomptonian made witnesses available to the Region in Charge No. 22-
CA-28977 who provided affidavits in support of Pomptonian’s reasonable belief that the Union
obtained employee signatu'rés on its counter petition by fraud, coercion and other improper
means and therefore the initial petitions provided by the employees to Pomptonian were still

valid.

Accordingly, the Region should deny the Union’s motion and resume processing ‘

the Petition.

B. The Settlement of the Unfair Labor Practice Allegations Did Not Require
Dismissal of the Petition

The Board’s decision in Truserv Corp. 349 NLRB 227 (2007) govems the

Region’s disposition of the Petition and sets forth the rationale as to why the Region should
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continue processing the Pefition. In Truserv Corp. the Board was faced with the issue of
whether the settlement of a Section 8(a)(5) unfair labor practice charge, which did not include a
non-admissions clause, required the dismissal of a decertification petition filed by employees -
after the alleged unlawful conduct by the Employer but before execution of the Settlement
Agreement. The Board overturned the Acting Regional Director’s administrative dismissal of
the Petition and concluded that the decertification petition could be processed. In relevant part,
the Board held that:

we hold that, aftcr the unfair labor practice case has been settled,

the decertification petition can be processed and an election can be

held after the completion of the remedial period associated with the

settlement of the unfair labor practice charge. We reach this result

because the employer conduct in question is only alleged to be

unlawful, and thus there is no basis on which to dismiss the

petition. Further, we reach this result even if the post-petition

settlement includes a contract reached between the employer and

the union ... a settlement agreement is not an admission that the

employer’s actions, alleged but not found to be unlawful,

constituted an unfair labor practice unless such an admission is an

express part of the agreement. Consequently, the fact that the

alleged actions occurred prior to the filing of the decertification

petition provides no basis for a conclusion that the petition was

tainted by unlawful conduct.
349 NLRB at 227-28. In contrast, the Board held that a petition may not be processed where (i)
the execution of the settlement of an unfair labor practice comes before the filing of the petition,
(i1) the RD finds that the petition was instigated by the employer, or (iii) the settlement of the
unfair labor practice charge included an agrecment to withdraw the petition. None of these
circumstances warranting dismissal of the Petition are present in this case. To the contrary, here
the settlement was with the express understanding that the Petition would be held in abeyance

while Pomptonian fulfilled its obligations under the Settlement Agreement and that at such time

 as the Regional Director conciuded it had fully complied, the Petition would be processed.
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The facts in this case provide an even more compelling reason to resume
processing the Petition herein. First, Pomptonian agreed to settle the unfair labor practice
charges with the express understanding that the Pétition would be processed following the
expiration of the compliance period. Second, the Settlement Agreement contains an express
non-admissions clause; thus there is no basis upon which to conclude that the Petition is tainted.
Third, the Settlement Agreement did not include an agreement that the Petition would be
withdrawn even though the Region and the Union were aware of the pending Petition. Fourth,

the Union was a party to the Settlement Agreement.

Local 32BJ’s attempt to distinguish 7ruserv Corp. because it involved an RD
petition and because the settlement agreement did not include a bargaining order fails. First, the
Board does not distinguish between RD and RM petitions and the Board’s underlying rationale
applies equally to both types of proceedings. The issue is simply whether a settlement agreement
of unfair labor practice charges bars the continued processing of a petition. Thus, the Union’s
reliance on footnote 14 in Truserv in its October 15, 2010 motion to dismiss the petition is
misplaced. There, the Board made the unremarkable observation that the Regional Director
could have included the decertification petitioner in settlement discussions, and that without such
inclusion, the petitioner’s right to have the decertification petition processed cannot be waived.
Here, the petitioner was a party to the negotiation of the Settiement Agreement and the
Agreement itself. Pomptonian had the ability and authority to withdraw its petition if that was its
intention. It ciearly was not the Petitioner’s intention to withdraw the Petition as part of the
Settlement. To the contrary, Pomptonian entered inté and executed the Settlement Agreément

with the express understanding that the Region would resume processihg of the Petition at the
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“end of the compliance pertod. Having found that Pomptonian fully complied with the Settlement

Agreement, the Region should resume processing the Petition.

The Union’s second argument, that the settlement agreement in Truserv Corp.
did not contain a bargaining order as in HQM of Bayside is irrelevant. The issue is whether the
Employer has been found to have violated the Act or whether it has admitted violating the Act.
349 NLRB at 228. Neither circumstance applies here. More importantly, HOM of Bayside did
not involve the filing of an RM Petition as in this case. As noted above, in the context of an RM
Petition, the Union retains its status as the employees’ collective bargaining representative unless

and until it is decertified by the Board.

Accordingly, the Regioh should resume processing the Petition so that
Pomptoman employees can decide for themselves whether they want to be represented by the

Union.

C. Processing of the RM Petition is Not Inconsistent with the Region’s Finding
That Local 32BJ Had Reestablished its Majority Status by the Filing Date of
the Petition

The Region’s processing of the Petition would in no way be inconsistent with the
Region’s “finding” that Local 32BJ had reestablished its majority status by the date of the filing
of the Petition for three reasons. First, as set forth in the previous section, the Region did not
make a “finding” that Pomptonian violated the Act. At most, the Region investigated the Charge
‘a_nd ‘advised the parties that it was prepared to issue a complaint. There was no unfair labor
practice hearing and there was no ﬁnding that Pomptonian violated the Act. Rather, Pomptonian
agreed to enter into a non-admissions Settlement Agreement prior to the issuance of a complaint.

Second, as demonstrated above, Pomptonian never admitted that it violated the Act. To the
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contrary, the Settlement Agreement contains a non-admissions clause. Third, as Pomptonian set
forth in it’s September 18, 2009 letter to the Region, HOM of Bayside, LLC, 348 NLRB 753
(2006) 1s materially dilstingui.shable form the Union’s petition herein because: (a) there was
_evidence that the employee signatures were obtained by the Union through fraud, coercion and
other improper means, (b) the Union petition did not revoke any previous statement by
employeeé to the contrary, (c¢) the Union petitions were undated and in fact could well have
predated the petitions that the employees presented to Pomptonian; and (d) Pomptonian advised

the Union of its readiness to resolve the representation issue through a Board election.

Accordingly, “absent a finding of a violation of the Act, or an admission by the
employer of such violation, there is no basis for dismissing the Petition based on a settlement of
alleged but unproven unfair labor practices.” ITruserv Corp, 349 NLRB at 228. Accordingly,

the Region should continue its processing the Petition.

III. CONCLUSION

For all of the foregoing reasons, Pomptonian submits that the Region should
dismiss the Union’s motion to dismiss the Petition and resume processing of the Petition

forthwith.

Dated: New York, New York
December 20, 2010

EPSTEIN/BECKER & GREEN, P.C.
By: d

Steven M. Swirsky \
250 Park Avenue
New York, New York 10177-1211
(212) 351-4500
Counsel for Pomptonian Food Service
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FORM NLRB-4775

(202) _ A
UNITED STATES GOVERNMENT
NATIONAL LABOR.RELATIONS BOARD
) SETTLEMENT AGREEMENT
IN THE MATTER OF

Pomptonian Food Service 22-CA-29046.& 22-CA-29315

‘The undersigned Charged Party-and the undersigned.Charging-Party, in: :setiloment of the above maiter, and:subject fo the approval
of theé Regional Director for the-National Labor Relations Board, HEREBY AGREE AS FOLLOWS:
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', s to be signed-by a responsible official of the
it this-Agreément is in seftlement of a-chafgé dnainst & unic
'Raglonal ‘Diractor who w;li foxward hem to the:employer: whose
] e ernployers plafil | where

:appropnate by the Regional Durector) made a part hereof. s
‘and the dale of actual posting to be shown ﬂlereor}. In ik
fic

> day :4l :
suc:h bullel:n boards at the faclhty of ihe empfeyer wher he aileged unfalr labor practlces accurred {ha wrilon shall glso. post:
Motices on eagh such bullstinboard during the posting périad..

+ . COMPLIANCE WITH NOTICE — The Charged Party'will Geingly with &l the ierms and provisions of sald Notice.

NON-ADMISSIONS CLAUSE — By executing this:safflement agreement ihe.Charged Party does not admit that it s violated
the National Labor Relations Act, as-amended.

SCOPE OF THE AGREEMENT»—- Thils Agreement seffles only the allegatrons in the abeve-capt[ened casa{s}, and does not

g 3
Generat Counsel reservss tha rlght to use the. ewdenee obtamed i the inuest:gation and prosecutiqn -of'the above caphoned-
case(s). for any relevant purpose in the fitlgation of this or-any other case(s) and:a’Judge, the Board andthe cours. -may-mzke .-
findings of fact andfor conduslons of law-with respeict fo sajd &videnta:.

,CONTRIBUT!ONS - PENSiGN;FHNB CG!NTRIBUTIONS $1,896.62 mcludirig Tnferest.

‘ be Reglonal Directpr
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;. b'_,

This Agreement shali be nu[l and vord |f y G ! R 1ail -
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heretofore-issued ih the-above captionad: case(s)| as-wellas any: answar(s) filed inresponse.

PERFO RMANCE — Perarmance by The Charged Parly witfi the. terms- and proviglons of this Agreement: shall commence
Immediately after the Agresment is approved by the Regional Difector, of if the Charging Party does riof enter Inito this A
performance:shall commence immediately upon receipt: by the Charged: Parly of iotice ttial no feview has begn fequ,,_sted or that
the Generadl Counsel hat sustained the Reg ionial Ditgctor..

NOTIFICATION OF COMPLIANCE — Thy :gned parﬂes to this Agie

" wiifing what steps:the Charged Farty has taken foi¢ ‘ t notii
60 days, from-the date of the. approval of this Agre.em nt. 1n the event the:G
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Charged Parly Charging Party
| POMPTONIAN FOOD SERVICE: SERVIGE EMPLOYEES INTERNATIONAL UNION, LOCAL
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| Board Agent
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'EPSTEIN BECKER & GREEN, P.C.

ATTORNEYS AT LAW
250 PARK AVENUE
NEW YORrRkK, NEw YORK 10177-1211
212.351.4500
FAX: 212.661.0989
| WWW.EBGLAW.COM

STEVEN M. SWIRSKY
TEL: 212.,351.4640

FAX: 212.878.8650
SSWIRSKY@EBGLAW.LCOM

March 5, 2010

VIA ELECTRONIC & US MAIL,

Chevella Brown-Maynor

The National Labor Relations Board
Region 22. '
22 Washington Place, 5™ Floor
Newark, NJ 07102-3115

Re: Service Employees International Union, Local 32 BJ and Pompionian Food
Service '
Case Nos. 22-CA-290946 and 22-CA-29315

Dear Ms. Brown-Maynor:

Enclosed please find a copy of the proposed Settlement Agreement in the above
referenced Unfair Labor Practice charges, which has been signed today on behalf of Pomptonian
Food Service (“Pomptonian”) by company President Mark Vidovich.

Pomptonian has agreed to enter into and executed this Agreement in reliance upon
the representation of charging party Local 32BJ SEIU that this Agreement resolves any and all
claims of unfair labor practice activity that have been or could have been raised by it against

-Pomptonian with respect to any matter ocenrring through this date. In addition, Pomptonian hag
agreed to enter info and has executed this' Agreement in reliance upon the fact that the National
Labor Relations Board shall continue to hold in abeyance the Petition filed by Pomptonian in
Case No. 22-RM-755, and that upon the conclusion of the Notice posting period provided for i n
the Agreement said Petition shall be processed by the Board.

It is our understanding that the Regional Director shall at this time convey the.

Agreement to the Charging Party for it to sign and enter into the Agreement as well, and that if

. the Charging Party does not enter into the Agreement on a timely basis, i.e. within seven days,
that the Agreement and the settlement shall be approved as a unilateral settlement. I ask that you
please keep me apprised as to whether and when the Charging Party enters into the Agreement
and the date that the Reglonal Dlrector approves the Agreement. We understand that the Region

ATLANTA * CHIGAGD = HOUSTON ¢ s ANBELES * MiaMl - NEWARK
NEW YORK + SAN FRANCISCO * BTAMFORD * WaASHINGTON, DE. .

FIRM:6105745v1 . EPSTEIN BECKER BREEN WIBKLIFF & MALL, RO, IN TEXAS ONLY




Chevelia Brown-Maynor, Esq.
March 5, 2010
Page 2

will now prepare and forward to Pomptonian the actual Notices for posting following the
approval of the Agreement,

Very tiyly yours,

Steven M. Swirsky

SMS:sgw
Enclosure
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FORM NLRB-4775

(2-02)
UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
- SETTLEMENT AGREEMENT
IN THE MATTER OF

Pomptonian Food Service 22-CA-29046.& 22-CA-20315

The undersigned Charged Party and the undersigned. Charging.Parly, in-seftlement of theabove: matter, and subject fo the approval
of the Reglonal Director for the Natichat Labor Relalions Soard, HEREBY AGREE AS FOLLOWS:

POSTING OF NOTICE — Uptn approval of this -Agréemient dnd recefpt of the. Nofices from the Reg;o gwh:ch inay inchide
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the National Labor Relations Act, as-amended.
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heretofore fssued in the:above captlonee! case{s ;_, as-wellas any answer(s) filed iy response

'gm Py does riot enter mta thi's Agreement
performance shall commence ammediately upon rece:pt*by the Charged Party of notlce that o feview has begn refussied or that

- wrmng ‘what steps the Charged F‘arty has i " en ta :
60 days frem tha date ofihe: approval of; th:s i ]
ftéi ques!e:! or: that ths.

onal D!reclar Contlngent upon cumptfance imth the terms and promsians hereof, o furtiier
act:on shat[ be laken in the above caphoned case(s),

: Charged Parly ‘Charging Parly
| POMPTONIAN FOOD SERVICE ' SERVICE EMPLOYEES INTERNATIONAL UNJ@N. LOCAL
‘ 338
By Nameand Title. ' Date
’ -Re-commended By: “ .. | Dale ’ "Approved By: i Bate:

1 Board Agent

Regional Director.
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United States Govarnment )
NATIONAL LABOR RELATIONS BOARD: BY.

Region 22
20 Washington Place, 5™ Floor

Newark, NJ 07102-3118
Telephone; 973-645-2100

November 5, 2010

* Steven M. Swirsky, Esq.
Epstein Becker & Green PC
250 Park Avenue

 New York, NY 10177

Re: Pomptonian Food Service
Cases 22-CA-29046, 22-CA-29315

" Dear Mr. Swirsky:

After a review of all aspects of compliance in the above—captionéd case, it has been determined
that the Employer has. met its obligations with regard to all terms and provisions of the
Settlement Agreement in this matter.

Accordingly, this matter is hereby closed and will remain closed, conditioned upon continued
compliance. In the cvent that subsequent vxolatrons of the National Labor Relations Act oceur,

this matter may be reopened

Very truly yours,

Acting Regional Director

~ ¢¢: Rich Ward, Director of Operation
- - Pomptonian Food Service

3 Edison Place

Fairfield, NJ 07004

Service Employees International
Union Local 32BJ :

1 Washmgton Park 12th Floor, Suite 1203
Newark, NJ 07102 E

B -Alldl'_€W Strorzi__,.'.Esq.
Associate General Counsel
Service Employees International Union, 32B- 321'
101 Avenue of Americas
New York, NY 1(_)013
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NOTICE TO
EMPLOYEES

POSTED PURSUANT TO A SETTLEMENT AGREEMENT
APPROVED BY A REGIONAL DIRECTOR OF THE
NATIONAL LABOR RELATIONS BOARD

AN AGENCY OF THE UNITED STATES GOVERNMENT
FEDERAL LAW GIVES YouU THE RIGHT To:

Form, join, or assist a union;

Choose representatives to bargain with us on your behalf;

Act together with other emplovees for your benefit and protection;
Choose not to engage in any of these protected activities.

‘WE WILL NOT refuse to recognize and bargain in good faith with Service Employees International Union,
Local 32BJ (herein the Union) as the exclusive collective bargaining representative of the employees in the
following bargaining unit: -

All fulltime and regular part-time food service employees of the Emplover in the job classifications of
cook, driver/food service worker, food service worker/cashier, and food service worker in connection with
the Employer’s provision of food services at the locations of the South Orange/Maplewood School District;
but excluding employees in the job classifications not identified above, managers, confidential and clerical
emplovees, professional employees, casual/substitute employees, employees who are school district
students, ternporary employees, supervisors, and guards as defined in the National labor Relations Act.

WE WILL NOT cease contributions to the UNITE HERE Workers National Pension Fund without prior notice
to the Union and without affording the Union an opportunity to negotiate and bargain.

WE WILL NOT unilaterally implement a wage increase and grant sick days to the bargaining unit without
prior notice to the Union and without affording the Union an opportunity to negotiate and bargain.

WE WILL NOT in any like or related manner, interfere with, restrain or coerce employees in the exercise of
their rights guaranteed in Section 7 of the National Labor Relations Act.

WE WILL recognize and, on request, bargain collectively with the Union as the exclusive representative of our
employees in the above unit with respect to wages, hours and other terms and conditions of employment and, if
an agreement is reached, embody it in a signed document.

WE WILL, on request, rescind any and all unilateral changes we have made in the terms and conditions of
employment of the employees in the involved unit.

WE WILL make whole unit employees by making contributions to the UNITE HERE Workers National
Pension Fund required under the terms of Article 26 of the collective bargaining agreement that we withheld,
and WE WILL make employees whole for any losses resulting from our failure to make such payments, with
interest.

POMPTONIAN FOOD SERVICE
(Employer)

Dated: By:

(Representative) (Title)
- ]
“The National Labor Refations Board is an independent Federal agency created in 1935 to enforce the National Labor Relations Act. It conducts secret-ballot
elections to determine whether employees want union representation and it investigates and remedies unfair labor practices by employers and unions. To find
out more about your rights under the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Boand’s Ragional
Office set forth below. You may also obtain information from the Board's website: www.nirb.gov and the toll-free number (866} 667-NL.RB (6572).

: THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE.
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST NOT BE ALTERED, DEFACED, OR

COVERED BY ANY OTHER MATERIAL, ANY QUESTIONS CONCERNING THES NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED
TOTHE ABOVE REGIONAL OFFICE'S COMPLIANCE GFFICER,

" Veteran® s Adrministration Building, NLRB, 20 Washington Place, 5" Floor, Newark, NJ 07102,
Tel (973) 645-2100. Hours of Operation: 8:3Q am. to‘TS:OO p.m.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

POMPTONIAN FOOD SERVICE

Employer-Petitioner

and Case 22-RM-755

LOCAL 32BJ, SEIU

Intervenor/Union

ORDER DENYING UNION'S MOTION
TO DISMISS PETITION

The Petition in this matter was filed on Qctober 30, 2009, but processing of the Petition
was pended because of two related unfair labor practice charges filed by the Union which are
disoussed below. Upon resumption of processing of the Petition following settiement of those
cases, counsel for the Union submitted a letter requesting that the instant Petition be dismissed.
A copy of the letter is attached and I am considering the letier as a Motion to dismiss the Petition.
On December 1, 2010, the undersigned issued a Notice to Show Cause to the parties soliciting
their legal positions and arguments as to whether the instant Petition warrants continued
processing. | have carefully considered the Union's Motion and the parties’ respective responses
to the Notice to Show Cause. For the reasons stated below, I have determined that the Union’s
Motion should be denied and that processing of the Petition should be resumed.

The relevant chronology of events leading up to the filing of the above petition is summarized as
follows. In or about late April, 2009, the Employer was presented with an employee-signed

petition indicating that a majority of the unit employees no longer wished to be represented by
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the Union. The Employer sent a letter o the Union dated May 11, 2009 stating that it intended to
withdraw recognition from the Union based on the petition, effective at the expiration of the
contract on August 31, 2009. Sometime between May 11th and August 31st, the Union re-
established its majority strength among the unit employees. The Employer asserted that the
Union had coerced employees into supporting the Union and decided to withdraw recognition on
August 31st. The Employer subsequently filed this RM Petition on October 9, 2009, based on
the employee-signed petition it had received in late April, 2009.

The relevant unfair labor practice charges are surnmarized as follows. The Union filed a
charge in case 22-CA-29046 on August 5, 2009, alleging that the Employer unlawfully failed and
refused to bargain with the Union by refusing to negotiate a successor collective bargaining
agreement and by unlawfully withdrawing recognition from the Union at a time when it could not
be demonstrated that a majority of the unit employees no longer supported the Union as their
bargaining representative in violation of Section 8(2)(1) and (5) of the Act. The Region found
merit to this charge because the Union had re-established its majority strength at the time the
Employer withdrew recognition and the Employer had not established that the Union coerced
employees in doing so. The Region subsequently issued a Complaint in this case on January 29,
2010,

The Union filed a second charge in case 22-CA-29315 on February 9, 2010, alleging that
the Employer unlawfully failed and refused to bargain with the Union by unilaterally (1)
discontinuing to make pension fund contributions, (2) implementing wage increases and (3)
graniing sick days to employees. After a full investigation of these charges, the Region alse
found merit 1o these allegations. Subsequently, on March 9, 2010. the undersigned approved a

settlement agreement entered into by the parties that provided a full remedy of the allegations in

12
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both charges, including an affirmative bargaiming obligation and the posting of a Notice to
Employec-s.' Thereatter, this office implemented the terms of the Settlement Agreement and the
unfair labor practice cases were closed on compliance on November 5, 2010.

The Union ¢ontends that the settlement of the unfair labor practices requires dismissal of
the instant Petition because it contains an affirmative bargaining order. The Union also contends
that the instant Petition should be distissed because the Employer's unlawful withdrawal of
recognition precludes a finding that it acted in “good faith” when it filed the Petition and because
the Union had re-established its majority strength at the time the Petition was filed.

The Employer contends that processing of the instant Petition should be resumed because
(1) settlement of the unfair labor practice charges does not require dismissal of the Petition and
the approved Informal Settlement Agreement expressly included a non-admissions clause
specifying that the Employer did not admit to the conduct alleged in the charges, (2) the instant
Petition was filed in a timely manner, and (3) the alleged recognition-related conduct by the
Employer postdates the showing of interest and should not affect the filing of the Petition and
does not warrant dismissal of the Petition.

Contrary to the Union’s allegation that the instant Petition was tainted because the
Employer unlawfully withdrew recognition of the Union before it filed the Petition, the
investigation herein revealed that the Showing of Interest (“showing™). submitted in support of
this Petition, predated the Employer's unlawful conduct that was the subject of the unfair labor
practices. Thus, the recognition-related conduct by the Employer that postdates the showing of
inlerest could not affect the filing of the Petition and does not warrant dismissal of the Petition.

Regarding the Union’s assertion that the presence of an affirmative bargaining order in

the settlement requires dismissal of the Petition, in Truserv Corp., 349 NLRB 227 (2007). the
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Board under similar circumstances overturned the Acting Regional Director’s administrative
dismissal of a decertification petition in the face of a settlement of a Section 8(a)(5) unfair labor
practice charge.

In the instant case, the Settlement Agreement executed by the parties and approved by the
Regional Director contained an express nonadmissions clause and under Truserve, provides no
basis for dismissat of the Petition,

In addition, although the Union had re-establised its majority status at the time the
Petition was filed, under the Board’s reasoning in Levitz Furnitiure Co. 333 NLRB 717 (2001,
these circumstances establish the necessary “good faith uncertainty” needed to justify an
Employer’s filing of an RM petition.

Under these circumstances and noting that the referenced unfair labor practice allegations
by the Union against the Employer have been fully remedied, ] issue the following:

IT 1S HEREBY ORDERED that the Union's Motion to Dismiss the Petition is denied,

Accordingly, processing of the instant Petition shall resume.'

! Right to Request Review; Pursuant to the provisions of Section 102.67 of the National Labor Relations Board’s
Rules and Regulations, Series 8, as amended, you may obtain review of this action by filing a request with the
Executive Secretary, Nationa! Labor Relations Board, 1099 14th Street, N.W., Washington, DC 20570-0001. This
request for review must contain a complete statement setiing forth the facis and reasons on which it is based.

Procedures for Filing @ Request for Review: Pursuant to the Board's Rules and Regulations, Sections
102,111 — 102.114, concerning the Service and Fifing of Papers, the request for review must be received by the
Executive Secretary of the Board in Washington, DC by close of business on January 23, 2011, at 5 pam. (ET),
unless filed efectronically. Consistent with the Agency’s E-Government initintive, parties are encouraged to file
a request for review clectronically. If the request for review is filed electronically, it will be considered timely if
the transmission of the entire document through the Agency’s website is accomplished by no later than 11:59 p.m.
Eastern Time on the due date. Please be advised that Section 102.114 of the Board’s Rules and Regulations
precludes acceptance of a request for review by facsimile transmission. Upan good eause shown, the Board may
grant special permission for a Jonger period within which to file, A copy of the request for review must be served on
each of the other parties to the proceeding, as well as on the undersigned, in accordance with the requirements of the
Board’s Rules and Regulations.

Filing a request for review electronically may be accomplished by using the E-filing system on the
Agency’s website at www.nirb gov. Once the website is accessed, select the E-Gov tab and then click on E-filing link
on the pull down menu. Click on the “File Documents™ button under Board/Office of the Executive Secretary and
then follow the directions. The responsibility for the receipt of the request for review rests exclusively with the '

4
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Issued at Newark, New Jersey. this 13" day of January, 2011,

Na nal Labor Relatmns 8oard, Region 22
20 Washington Place, 5" Floor
Newark, New Jersey 7102

sender. A failure to timely file the request for review will not be excused ot the basis that the transmission could not
be accomplished because the Agency’s wcebsite was off line or unavailable for some other reason, absent a
determination of technical failure of the site. with notice of such posted on the website.
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Qctober 15, 2010

ia Fax (973) 645-3852 On}

Michael Lightner

Regional Director

NLRB Region 22

20 Washington Place, 5th floor
Newark, NT 07102-2570

Re:  Pomptonian Food Service
Cese 22-RM-755

Dear Mr. Lightner:

1 am writing on behalf of Service Employees International Union, Loca)
32BT (“Local 32BT" or “the Union™) to set forth the Union’s VIEWS as to why the
above-referenced petition shonld be disiniszed.

The petition was filed on October 30, 2009, but processing of the petition
was blocked by the unfair labor practice in Case 22-CA-25046. The Region
ultimately found merit to the charge that Pomptonian had prematurely withdtawn
recogaition from Local 328], and the Region entered into a settleraent witk
Fomptonian that imposed an affimmative bargaining obligation on Pomptonian.

ARGUMENT
A, € t of the Unfair I abor Practice Re ires Dismissat of the RM
Petition.

The remedy in the ULP case wag modeled an the remedy imposed by-the
Board in HOM of Bayside, LLC, 348 NLRB 758 (2006), In HOM of Rayside, the
Board explained that ong purpose of imposing an affirmative bargaining obligstion
is to “remove{] the Respondent’s incentive to delay bargaining in the hope of
discouraging support for fhe Union, and it ensures that the Union will not be
pressured to achieve inunediate results at the bargaiuing table - results that might
not be in the employees® best interests » 1d, at 762. Where the Board or the Region
mposes an affirmative bargaining obligation, by definition, there is no Jongey a
question concerning Tepresentation, and thus, on that basis the RM petition must be
diamissed,

8(2)(5) charge did not provide a basis for dismissing a decertification petition filed
by employees prior to the settlement. 7hsery has no application here becayse it
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nvolved an RD petition rather than an RM petition. The Board majority in Truserv expressed
concern that “the petitioner be bound to 2 settlement by others that puzports to waive the
petitioner’s right under the Act to have the decertification petition processed.” Jd. ai 232, n, 14.
Here, there ia no concern shout the settlement waiving the rights of employees because the RM

B. e Petition Should Be Dismisse Becanse it Was Tainted hy the lover's

Unlawfil Conduct.

Even if Pomptonian was relying upon » showing of interest that predated its unlawfiy]
acts, the RM petition is still tainted because an employer may only fls an RM petition where it
can demonstrate “good-faith reasooable uncertainty” as to the union’s continuing majority statas,
Levitz Furniture Cp, of the Pacific, 333 NLRB 71 7, 717 (2001). Pomptonizn was required to
harbor its good fajth uncertainty at the time it filed its petition. Yet, Pomptonian’s unlawfil acts

withdrawal of recognition was conduet that “would tend to unfairly undermins continuing

suppart for the Union.™ HOM of Bayside, 348 NLRB at 761; accord Lee Lumber, 322 NLRB a

177. Thus, if not for Pomptonian’s unlawyl acts, support for the Union by Ociober might well
- have rebounded to the point where there would be go doubt whatsoever about the Union's

majorify status,
Since Pomptonian’s unlawful acts precluded the existence of any good faith donbt, jts
petition must be dismissed. :
Sincerely,
Andrew Strom
Asxociate General Counset

TATAl P.AR
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

POMPTONIAN FOOD SERVICE
Employer-Petitioner

and Case 22-RM-755

LOCAL 32BJ, SEIU

Union

ORDER REMANDING

Union’s Request for Review of the Regional Director’s Order Denying Union’s
Motion to Dismiss the petition is granted as it raises substantial issues warranting review
with regard to the circumstances surrounding the settlement agreement in Cases 22-CA-
29046 and 22-CA-29315. The Employer’s opposition represents that during settlement
negotiations it was told by the Region that if the Employer agreed to settle the unfair
labor practice allegations, the Region would continue to hold the petition in abeyance,
and that upon the conelusion of the Notice posting and compliance period, the petition
would be processed. Accordingly, we remand this case for the Regional Director and the
Union to address the Employer’s representations, and if necessary, for the Regional
Director to issuc a decision.

WILMA B. LIEBMAN, CHAIRMAN
CRAIG BECKER, MEMBER
BRIAN E. HAYES, MEMBER

Dated, Washington, D.C., March 24, 2011.

. @282
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOA
REGION 22 é]é“’E

POMPTONIAN FOOD SERVICE MAY. - 4201}
Employer-Petitioner AR

and _ Case 22-RM-755

LOCAL 32BJ , SEIU
Union

SUPPLEMENTAL ORDER ON REMAND

On March 24, 201 1, the Board issued an Order Remanding the above- -captioned case for
the Regional Director and the Union to address the Employer’s representations concerning the
circumstances surrounding the settlement agreement in Cases 22- -CA-29046 and 22-CA-29315,
as they relate to this case. Specifically mentioned is the Employer’s representation that it was
told by the Reglon that if the Employer agreed to settle the unfair labor practice allegations, the
Regron would continue to hold the above petition in abeyance and that upon the conclusion of
the Notice posting and compliance period, the petition would be processed.

Thereafter, by. letter to the undersigned dated April 21, 2011, copy attached hereto,
counsel for the Union submitted its response to the Board’s Order Remanding. In his response
on behalf of the Union, counsel advised that, prior to entering into the seftlement agreement
referenced above, it was never directly conveyed, nor was the Union otherwise informed that the
Region would resume processing of the instant petition upon the conclusion of the Notice
posting period provided for in the settlement agreement. The Union urges that the Employer’s
representatlons regardlng the Region’s actions in; this ‘regard should have no ‘bearing on the

Board s ult:mate dlsposmon of. f:he matter and reiterates. its: argument that the petltlon should be

T g




dismissed. The Employer's request for an opportunity to formally reply to the Union's response
is hereby denied as not being within the scope of the Board's limited remand instructions.

A review of the case files and all relevant documentation contained therein confirms the
Employer’s representation that during settlement discussions the Region advised counsel for the
Employer that it was the Region’s intenti_on to resume processing of the petition at the end of the
Notice posting period, after compliance with the terms of the settlement in Cases 22-CA-29046
and 22-CA-29315. The Region’s position in this regard was based oﬁ the particular facts of the
case, including the undisputed fact that the Showing of Interest submitted in support of the
petition predated the meritorious unfair labor practices that ultimately were remedied in the
settlement agreement and Notice posting.

Dated at Newark, New J ersey this 2nd day of May, 2011. _

N W el 77, Qs

Q;ﬁchael Lightner, Regionél Direofor

tional Labor Relations Board, Région 22
20 Washington Place, 5™ Floor
Newark, NJ 07102

Attachments
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Writers Direct ial:  212.388.3025

April 21, 2011

Yia Fax (973) 645-3852 Only
J. Michael Lightner

Regional Director

NLRB Region 22

20 Washington Place, 5th floor
Newark, NJ 07102

Re: Pomptoziian Food Service
Case 22-RM-755

Dear Mr. Lightner:

Thus letter is submitted on behalf of Service Employees International Union,
Local 32BJ (“Local 32BJ” or “the Union”) in response to the Notice issued on
April 12, 2011 in the above-referenced case.

Pomptonian Food Service (“the Employer”) has submitted a self-serving
letter dated March 5, 2010 claiming that it entered into the settlement agreement in
Cases 22-CA-29046 and 22-CA-29315 “in reliance upon the fact that ... upon the
conclusion of the Notice posting period provided for in the Agreement [the RM
petition] shall be processed by the Board.”

If there were ever any such representations made by anyone at Region 22,
Local 32BJ was never informed of this condition prior to entering into the
settlement agreement. To the contrary, Local 32B)’s understanding was that the
Settlernent Agreement represented the complete agreement of the parties with
regard to the settlement of the unfair labor practices. The first time Local 32B]
learned of these alleged representations was when the Employer referred to them in
its response to the December 1, 2010 Order to Show Cause in this casc.

Moreover, the Employer’s March 3, 2010 letter represents an attempt to
alter another material term of the settlement. The Employer asserts in its letter that
it was entering into the agreement on the understanding that the Region would
process the RM petition upon the conclusion of the Notice posting period. While
the Employer refers to this as the “compliance period” in its brief to the Board, this
is an incorrect statement regarding the compliance period. The settlement of the
unfair labor practice charge included an affirmative bargaining obligation. Thus,
Rno question concerning representation could be raised unti} there had been a
“reasonable period of time sufficient to allow the good faith bargaining that
(Pomptonian’s] unlawful withdrawal of reco guition cut short. HOM of Bayside,
348 NLRB 758, 761 (2006). If the Board were to accept the Employer’s logic, then
simply by virtue of the Employer’s self-serving March 5, 2010 letter, the Board
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would have been required to process the Employer’s RM petition upon the conclusion of the
sixty-day posting period even though there had not yet been a reasonable period of time for
bargaining.

Since the Employer’s representations in its March 5, 2010 letter were never conveyed to
Local 32BJ prior to Local 32B] entering into the settlement agreement, and since they were not
made a part of the settlement agreement, they should have no bearing on the Board’s dispositibn
of the RM petition.

Respectfully submitted,

Ll Boa

Andrew Strom
Associate General Counsel

cc. Steven M. Swirsky, via fax (212) 878-8650




EXHIBIT K




UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

POMPTONIAN FOOD SERVICE
Employer-Petitioner

and C : Case 22 RM 755

LOCAL 32BJ, SEIU
Union

ORDER REMANDING

On March 24, 2011, the Board issued an Order Remanding this case to the
Regional Director requesting that the Regional Director and the Union address
representations in the Employer’s opposition to the Union’s request for review of the
Regional Director’s Order Dismissing the petition. On May 2, 2011, the Regional
Director issued a Supplemental Order on Remand addressing the Board’s Order.

The pccuhar and unique facts of this case present a situation in which no outcome
is completely fair to all parties. The problem arises out of the dual role of the Board’s
regional directors who, on the one hand, act as agents of the General Counsel under
Section 10 of the Act in investigating, prosecuting, and, most relevant for our purposes
here, settling unfair labor practice charges and, on the other hand, act as agents of the
Board under Section 9 of the Act in processing petitions and conducting elections. In this
case, in the course of settling unfair labor practice charges as an agent of the General
Counsel, the Regional Director made a representation about what action he would take in
respect to a pending petition. The Employer stated that it was told by the Region that if
the Employer agreed to settle the unfair labor practice allegations, the Region would
continue to hold the petition in abeyance and that, upon the conclusion of the Notice
posting and compliance period, the petition would be processed. The Region has
confirmed this representation was made to the Employer. Neither the Board nor the
incumbent and Charging Party Union had knowledge of the representation and it was not
embodied in the informal settlement agreement that was not approved by the Board,
Thus, the representation is not binding on either the Union or the Board. Nevertheless,
the representation is likely to have been a factor in the Employer’s decision to agree to
the settlement of the unfair labor practice charges.

- Absent the representation, we would reverse the Regional Director’s decision and
direct that he dismiss the petition based on the terms of the settlement agreement. We
- believe it is inconsistent for the Employer i in the settlement agreement to agree to
recognize the Union as the majority representative while simultaneously alleging in an
employer petition that it has good-faith, reasonable uncertainty as to the Union’s majority
status.” This is parncularly true here where the showing of interest was submitted to the
Employer and the petitioni was filed before the Employer agreed to recognize the Union




was filed and (2) whether Levitz or other Board precedent requires any other form of
good faith at the time the petition was filed and, if so, whether the requisite good faith
was absent based on the earlier withdrawal of recognition. In considering these
questions, we instruct the Regional Director not to rely on the settlement agreement for
the reasons explained above. '

Accordingly, we remand this case to the Regional Director for action consistent
with this order.

WILMA B. LIEBMAN, CHAIRMAN
CRAIG BECKER, MEMBER
BRIAN E. HAYES, MEMBER

Dated, Washington, D.C. August 24, 2011.

1 Member Hayes agrees with his colleagues to remand this case for additional factual findings.

However, he does not agree that this concededly unique and peculiar matter can be properly decided
without reference to the settlement agreement and the representations made with respect thereto. Thus, in
his view, the Regional Director, regardless of his findings on the two questions posed, must additionally
decide whether he is equitably estopped from acting in any manner contrary to the representations made to
the Employer at the time of the settlement agreement and the holding in abeyance of the petition during the
compliance period.
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FORM NLRB-852

@22 UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD pE GEIVE
REGION 22 .
JAN 2 § 200

!

BY

POMPTONIAN FOOD SERVICE
Employer-Petitioner
and
: CASE NO. 22-RM-755
LOCAL 32-BJ, SEIU

Union

NOTICE OF REPRESENTATION HEARING

The Petitioner, above named, having heretofore filed a Petition pursuant to Section 9(c) of the National Labor
Relations Act, as amended, 29 U.S.C. Sec. 151 et seq., copy of which Petition is hereto attached, and it appearing that a
question affecting commerce has arisen concerning the representation of employees described by such Petition.

YOU ARE HEREBY NOTIFIED that, pursuant to Sections 3(b) and 9(c) of the Act, on the
10" of February, 2011 at 10:00 a.m. on the 5th FLOOR 20 WASHINGTON PLACE, NEWARK, NEW

JERSEY and on such consecutive days thereafter, a hearing will be conducted before a hearing officer of the National
Labor Relations Board upon the question of representation affecting commerce which has arisen, at which time and
place the parties will have the right to appear in person or otherwise, and give testimony. (Form NLRB-4669, Statement
of Standard Procedures in Formal Hearings Held Before The National Labor Relations Board Pursuant to Petitions Filed
Under Section 9 of The National Labor Relations Act, as Amended, is aftached.)

Signed at Newark, New Jersey, on the 25" day of January 2011.

Isf J. Michael Lightner
Regional Director, Region 22
National Labor Relations Board




FORM MLRB-4669 {R CASES)
{1-922}

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD BEFORE
THE NATIONAL LABOR RELATIONS BOARD PURSUANT TO PETITIONS FILED
UNDER SECTION 9 OF THE NATIONAL LABOR RELATIONS ACT

The hearing will be conducted before a Hearing QOfficer of the National Labor Relations Board.

Parties may be represented by an attorney or other representative and present evidence relevant to the issues.
All parties appearing before this hearing who have or whose witnesses have handicaps falling within the provisions

the case after the hearing is closed. All matter that is spoken in the hearing room will be recorded by the official
reparter while the hearing is in session. In the event that any party wishes to make off-the-record remarks, requests
o make such remarks should be directed to the Hearing Officer and not to the official reporter.

Statements of reasons in suppart of motions or objections should be as concise as possible. Objections and

exceptions may, on appropriate request, be permitted to stand to an entire line of questioning. Automatic exceptions
will be allowed to all adverse rulings.

All mations shalt be in writing or, if made at the hearing, may be stated orally on the record and shali briefly
state the order of relief sought and the grounds for such maotion. An original and two copies of written maotions shall
be filed with the Hearing Officer and a copy thereof immediately shall be served on the other parties to the proceeding.

At the close of hearing, any party who desi(es to file a brief may do so in the appropriate manner described
helow. ) ~ '

1. Briefs filed with the Regional Director

Unless transfer of the case 10 the Board is announced prior to close of hearing, the brief should be filed in
duplicate with the Regional Directo_r. A copy must also be served on each of the other parties and proof of such service

A request for an extension of time made after the close of the hearing must be received by the Regional
Director, in writing, as much in advance of the date the briefs are due as possible and copies thereof must be served

on the other parties by the same or faster method as used to file with the Regional Director (see 102.114 of Board's
Rules). : '
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£d iOF; .S.C.
INTERNET UNITED STATES GOVERNMENT 0O NOT WRITE 1N Tl-ﬁngEr)’fg; s
Fom:;%;mz NATIONAL LABOR RELATIONS BOARD Case Fa, Cats Fited

PETITION 29_RM=755 10/30/2009

INSTRUCTIONS: Submit an original of this Pelition ta the NLRE Regional Office in the Region in which the employer concerned is located,

The Petitioner allsges that the Tollowing cireumstances exist and requesls that the NLRB hroceed under ils proper autherily pursuant to Section 9 of the NLRA,

1. PURPOSE OF THIS PETITION (if box R, RM. or RO is checkag and s charge under Seetion E(bXT) of the Act hgg Dean figd invalving ine Employar named hercin, tha
slatement faliawing |he desedpiion of the typo of petition shill not ba deemed made.) {Chagk Qria) A
RC-CERTIFICATION OF REPRESENTATIVE - 5 SULSIaniAl number of enplovees wigh ia e ragrezeniad for purposes of cliactive bBargaining by Pelittaner ang

Putitloner desires fo be cerlified as represertative of the amployaoes.
RM-REPRESENTATION (EMPLOYER PETITION) - One or more individuals or jabas organizstions have preserted a clgim 1o Peliioner 1o he fecognized as the
representotive of employees of Petilianer,
[‘J RD-DECERYIFICATION (REMOVAL OF REPR ENTATIVE) - A substantiat nembar of amployces #3561t that the certified or Gurrently recagnized bargyining
representatlve I ng lenger their raprosontafive,
D UD-WITHDRAWAL OF UNION SHOP AUTHORITY (REMOVAL OF OBUGATION TG PaY DUES) - Thiy parcant (30%) or mara ol emploveas in g barganing uni
covered by 2n agreamant between heir employer and a tabar organization desire that such aulkerity ba rescinded,
[j UC-UNIT CLARIFICATION. A k2bor erganizstion Is eyrranty rmeognized by Emplayer, byt Pelifioner seeks elarification of placement of cangin emplayees:
{Check one) [Jinenit agy Previously ceifled. [hrnuni previously certified in Case No,
D AC-AMENDMENT OF CERTIFICATION- Pelitiongr spoks amenement of cerdifieation issuad in Case Ng,
Ahsch statemant deschibing the Spegific amendmeny soughi,
2. Name of Employer Employer Reprasentstive to cantact Tél No.
Pomptonian Food Service Mark Vidovich 973-882-8070
3. Adaryssfos) of Establishmants] nvalveg (Street and nurmber e . State, ZiF coday Fax No.
3 Edison Place, Fairfield, 07004 973-882-6645
43 Type of Estahlishmean) {Factory, mineg, whalesaler, ete.) b, identlfy principal produsct gr Service Cell No.
School Food Servige Food Serviea e-Mall mvidovich@pompionian.com
83, Number of Employees in Unit:

Presant

’ 5. Unit Involvad (tn UC petliion, degenng PrESend bamaining unit and JMach dascription of proposed clarfication )
'ﬂf‘ )

dag . . . L N o
Iull ime and part lima foag service employaes of Pomgitanian employed in connection with its provision of foed senvicas in

éﬁgnggﬂ Orange Maplewood Schooa! District.
X<t
Managers, confidential and cledical employees, professional employess, casualisubsiinyte employees, employeas who are

school disirot studants, lemporary emplayaes, Sparvisars, and guards ag defined in the Natipnal Labor Refations Act
(I you have checked box RC in 1 above, chack ang complole EITHER itam 73 0r 78, whichevar is applicatie)
7. D Request for reCOghition ag Bargsining Representative wag maga on (Datg)

Proposed By [#/a7 Y]

15 1 pafifion Supparied by 0% o Mora of Iha
employees in the upi [ | ves [Jra
“Nol applicatie in RM, Ll g AC

and Employer dsgiinegd

TELOgNItan on or about {Date) (¥ 70 rely recaived. ag stala).
7n, D Patilionar i5 Surmently recognized a< Barg:aining Reprasentalive ang desines cartification under the Azl R
& Mame of Recegnlzed or Canlfieg Bargaining Agent {If nona, 50 stata,) Affitatian
SEHY _ _
Address Tel. No. Datg of Recognlton or Certification i
Fax Mo. a-Mail
Celf No. fxHo

9. Expiration D3tz of Curent Contragt, It Ay (Morith, Day, Yoar) 10, If you have chacked box UD in 1 above, show herg ihe gsta of execufon of

8/31709 AgreBman granting union shop (Month, Day and Year}

112, 13 there now 3 2¥ike or picketing at the Employer's esfablishmentys) T1h. if to, approximalely how many employaes are PEMiCipating?

Involved? Yes b Ne
¢, The Employer has been Pickeded by or on bahaif of insert Name) . 3 Isbor
Orgenizalion, of {lasert Adress) Since (Menth, Day, Yesry i
12 Qmanizaticns or individuals ather than Peliticner (and othar than those named in items & aad 11¢). whieh have clamad r9copnition as rapresentatives ang other arganixations
and individuts kbawn o have a reprasentanive Interast ip any amployeas in ynjt deseribied in ftam 5 sbove, (If neng, so state)
Nime Address Tel. Mo, Fax No. _!
S One Washingtan Park . '

L’-‘m’ 3284, SEU Newark, N Cell No, eMail .

12, Full name of eady fifing petlion (iF labar arganization, givg full neme, icluding tocal R3Me 3nd number)

Pomptonian Food Servica )

143 Addreas fstroat AN rumbor, city, stafe, and 2P cade) 14b. Tal, Na, EXT ’149. Fax No,
3 Edison Ptace, Fairfisld, NJ 07004

144. Call No, 140, e-Maif

. e A, d
Fulf name of nafional or international Ibor orgenization of which Pelitioner is an aﬁillate;/ca stituent fto be filed i whon Pétition is flod by 3 iabar organixation)

| o

{declare that have read he Abave potition and that the Hatemeonis aco trus to the foert of nprfnowg g and beliof,
¥

Narmo (Prim) & THETF
Steven M. Swirsky 4’ W o

Address (sireet and number, oy, siate, ang 210 ceda) E !
250 Park Avenue, New York, NY 10177 TeLNo 212 3514640 Fax Nc;sfr;'g '887;‘1;52%0
ehail -

Cell Mg,

WILLFUL FALSE STATEMENTS O THIS PETHTION CAN BE PUNISRED BY FINE AND IMPRISGNMENT {U.S. CODE, TITLE 15, SECTIOR 1001} _

. ) ] . . . PRIVACY ACT STATEMENT : ' '
Solrcftayon of the infarmation on this form 1§ aulthonzed by the Nafional Labor Relations Act (NLR4), 29US.C & 159 ef seq. The principaf use of the information is to assig(
the National Labor Relations Boarg (NLRB) in pmcmsl;g unfair labor practice and refated pr Ings o litigation, The routine uses for the information ars fully sel fordh in
the Fedarg! Register, 71 Feg, Reg. 7494243 (Dac. 13, 06& The NLRB wit! furiher explain Ihese uses upon request, Disclasure of this irformation {0 the NLRB s voluntary;

howaver, falure to Supply the information will cause the NLR) to decline 1o invoks s processes, % TOTAL PAGE. 83 * .




FORM NLRB-4338
(7-82)

NATIONAL LABOR RELATIONS BOARD

NOTICE
Case No, 22-RM-755

The issuance of the notice of formal hearing in this case does not mean that the matter cannot be disposed of by
agreement of the parties. On the contrary, it is the policy of this office to encourage voluntary adjustments. The
examiner or attorney assigned to the case will be pleased to receive and to act promptly upon your suggestions or
comments to this end. An agreement between the parties, approved by the Regional Director, would serve to cancel the
hearing.

However, unless otherwise specifically ordered, the hearing will be held at the date, hour, and place indicated.
Postponements will not be granted unless good and sufficient grounds are shown and the following requirements are
met:

(1} The request must be in writing. An original and two copies must be served on the
Regional Director;

(2) Grounds thereafter must be set forth in detaif:
(3) Alternative dates for any rescheduled hearing must be given;

{(4) The positions of all other parties must be ascertain in advance by the requesting party
and set forth in the request; and

{5) Copies must be simultaneously served on all other parties (listed below), and that fact
must be noted on the request.

Except under the most extrerhe conditions, no request for postponement will be granted during the three days
immediately preceding the date of hearing. :

REGULAR MAIIL, REGULAR MAIL

Mr. Mark Vidovich Steven M. Swirsky, Esq.

Pomptonian Food Service Epstein, Becker & Green, P.C.

3 Edison Place 250 Park Avenue

Fairfield, NJ 07004 ' New York, NY 07004

Jeffrey J. Corradino, Esq. Mr. Andrew Strom

Jackson Lewis, LLP Local 32B-327, Service Employees
220 Headquarters Plaza International Union, AFL-CIO, CLC
East Tower, 7% Floor - 101 Avenue of the America, 19" Floor
Morristown, NJ 07960 New York, NY 10013

Local 32-BJ, SEIU
One Washington Park, 12 Fioor
Newark, NJ 7102

Case Assigned to Board Agent Kristi Bean

Kristi.Bean@nirb.gov
Phone # 973-645-2105
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UNITED STATLES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

POMPTONIAN FOOD SERVICE

Employer-Petitioner
and Case 22-RM-755

LOCAL 32-BJ, SEIU

Union

ORDER POSTPONING HEARING
IT IS HEREBY ORDERED that the Hearing in the above-captioned matter which was
scheduled for February 10, 2011, is postponed indefinitely in order to await the ruling on the
| Uﬁion’s Request for Review of tﬁe Region’s Order Denying Union’s Motion to Dismiss Petition.

Signed at Newark, New Jersey this 47 day of February, 2011.

QMW

ael Lightner, Reglgéljjucctor
N nal Labor R.elatmns oard, Region 22

20 Washinpton Place, 5™ Floor
Newark, New Jersey 07102
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